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At the May 16, 2019 Board meeting, the Department of Agriculture, Trade and Consumer Protection
(“Department™ or “DATCP”), will ask the Board to approve the final rule (copy attached) related to retail food
establishments and the Wisconsin Food Code.

SUMMARY:
Background

The proposed rule repeals and recreates Wis. Admin. Code ch. ATCP 75 (Retail Food Establishments) and its
Appendix (Wisconsin Food Code). This rule will bring Wisconsin into substantial accord with the U.S. Food
and Drug Administration’s (FDA) 2013 Model Food Code, currently in use.

The Department typically updates the Wisconsin Food Code every four years, but this cycle, the Department is
also updating Wis. Admin. Code ch. ATCP 75 due to the merger of the Department’s Division of Food Safety
with the Department of Health Service’s (DHS) Food Safety and Recreational Licensing section in July of
2016. The present rule merges, clarifies, and updates the rules regulating all retail food establishments (RFEs),
both meal-serving establishments (restaurants) and non-meal serving enterprises.

Rule Content

The rule updates Wis. Admin. Code ch. ATCP 75 by incorporating significant rule provisions in the now-
repealed Wis. Admin. Code ch. DHS 196 (Restaurants) and by repealing rules in Wis. Admin. Code ch. ATCP
75 concerning agent programs. Agent program rules are currently found in Wis. Admin. Code ch. ATCP 74
{Local Agents and Regulation), which also incorporates provisions from the repealed Wis. Admin. Code ch.
DHS 192.




The transfer of DHS’ FSRLS to DATCP’s Division of Food Safety necessitated the merger of two food safety
regulatory systems. One regulatory paradox was particularly in need of resolution: Restaurant operators could
not wholesale food under the DHS rules, while RFE operators under DATCP’s authority could engage in a
limited amount of wholesaling without holding a food processing plant license. By statute, the Department now
licenses restaurants as RFEs, and therefore, restaurants enjoy the same limited ability to wholesale food. The
Department undertook the present rule-making process and by January of 2018 had developed a draft rule that
for the first time included definitions of “wholesale” and “retail”. The Department initially proposed to retain
certain limitations and requirements derived from Wis. Admin. Code ch. ATCP 70 (Food Processing Plants)
addressed to food processing activities for wholesale conducted by an RFE. The Department presented a final
draft reflecting that framework to the Board of Agriculture, Trade and Consumer Protection (“Board”) in
January 2018. Although the Board approved the draft, it became apparent in the aftermath of the Board meeting
that industry participants felt that less restrictive limits and definitions would still adequately protect public
health.

In light of this feedback, the Department opted to form a work group comprised of industry and local health
department agent program representatives to further revise the rule. During deliberations, the work group
determined that the safety of many food processing activities for wholesale, when done by RFEs, could be
ensured by compliance with ATCP 75 and the ATCP 75 Appendix, and thus, no additional application of ATCP
70 requirements was necessary. The work group recognized that additional training would be necessary for
local health department agent personnel, along with Department sanitarians, assigned to inspect RFEs
performing these food processing activities for wholesale. The Department, as part of its ongoing work to train
thoroughly food safety personnel at the state and local level, is committed to providing the necessary training.

The work group extensively discussed whether an RFE conducting food processing activities for wholesale, yet
exempt from having to hold a food processing plant license, should be required to develop a written recall plan
(as required in ATCP 70). Dairy plants and food processing plants must develop a written recall plan, but the
work group reached consensus that this requirement was poorly suited and likely ineffective for businesses
predominantly engaged in retail activities. As a result, the revised rule states that RFEs are responsible for
notifying their wholesale customers of any adulterated or misbranded products that the RFE may have sold to
them, as deemed appropriate for the protection of public health. The RFE operator will choose the notification
mechanism.

The work group’s efforts culminated in the newly revised final draft of ATCP 75, which does all of the
following: a) re-defines “wholesale” and “retail”, b) clarifies the exemption for RFEs from the requirement to
hold a food processing plant license when conducting limited (not more than 25% of gross annual food sales)
food processing activities for wholesale, and c) re-draws boundaries on what types of food processing activities
for wholesale are allowed. Perhaps the most important change in the wholesale and retail definitions is that the
Department will no longer regard the transfer of food between two RFEs or food processing plants as
wholesaling, so long as the same license holder operates the two businesses involved and the licensee
transferring the food does not relinquish control of the food. This change reflects current guidance by the FDA




and follows the United States Department of Agriculture (USDA) interpretations related to differentiating
“retail” from “wholesale” transactions involving meat and poultry products.

The revised definitions for “wholesale” and “retail” reflect industry practice and the de facto usage of these
terms in the marketplace, as well as the FDA’s interpretation and sanction of current industry practice. The new
definitions also appear in the pending revision to Wis. Admin. Code ch. ATCP 70 (Food Processing Plants).
The revised rule does continue to prohibit RFEs from processing canned low-acid or acidified foods for
wholesale without holding a food processing plant license and complying with the requirements stated in Wis.
Admin. Code ch. ATCP 70. The aim of the update definitions is to promote clarity and uniformity and ideally
to facilitate enhanced business opportunities for industry participants.

RFEs operate under a wide range of business models, ranging from traditional restaurants, bakeries, and
markets where all sales are made directly to consumers, on the one hand, to larger operations performing
varying degrees of processing and wholesaling, on the other hand. The revisions to the rule take cognizance of
a recently introduced business model in which a licensed RFE transports prepared food and conducts sales of
individual meals directly to a workplace’s employees or guests of employees, for a limited number of days
each week. Within boundaries delineated in the rule, an additional RFE license is not required for the
workplace meal sales. The work group reviewed and approved this revision.

Some RFEs perform food processing for wholesale activities, which are regulated at the federal level by the
FDA. This rule revision is calculated to ensure that these businesses do not fall outside the sweep of
appropriate regulation. Wis. Admin. Code ch. ATCP 75 and its Appendix specifically govern retail sales and
the internal transfer of food between businesses operated by the same license-holding entity. As revised, the
rule, with the addition of federal requirements for juice and seafood processing, will apply to RFEs that
conduct wholesaling only to a limited extent (< 25% of gross annual food sales). Businesses that
predominantly wholesale the food they process must effectuate enhanced food safety systems, as required by
provisions in Wis. Admin. Code ch. ATCP 70.

With this rule revision, the Department has sought to eliminate duplication, clarify expectations, and, to the
extent possible, avoid the need to procure multiple licenses for the same business. However, the Department
justifiably weighed these objectives in the balance with safety concerns arising from gaps in regulation.
Accordingly, this rule proposes that any business holding either a meat establishment license issued by the
Department, or a grant of meat / poultry inspection from the federal government, must also obtain an RFE
license if the business manufactures for retail sale any meat or poultry products that are never produced under
meat inspection and never bear an inspection legend. Prior to this rule revision, meat establishments were
allowed to retail up to 25% of tofal meat sales without holding an RFE license because of the frequent state or
federal inspection of meat processing overall. However, it was adjudged during recent discussions that the
available meat inspection resources are insufficient to adequately oversee meat and poultry products sold at
retail without the state or federal mark of inspection and other safeguards attendant upon RFE status. Federal
meat inspection staff are explicitly directed not to inspect retail meat and food operations. The rule revision
eliminates the above-described exemption from the requirement to hold an RFE license. Expectations will thus




be identical to those for businesses already licensed as RFEs to produce meat and poultry products only for
retail sale.

The rule also defines and clarifies the rules for micro-markets, vending machines, and the vending machine
commissaries defined in statute as serving both of those business types. The Department will license vending
machine commissaries as food processing plants, which reflects the operations of these commissaries. In
addition, the Department defines micro-markets so as to acknowledge that the latter typically operate without a
human on the premises at all times to oversee operations, which is a requirement for other types of RFEs.

The revised Wis. Admin. Code ch. ATCP 75 Appendix, Wisconsin Food Code, provides greater clarification
regarding variances and Hazard Analysis Critical Control Point (“HACCP™) plans, including the procedure for
variance applications. New language also simplifies the protocols that establishments must follow when
performing vacuum packing and sous-vide processing.

A significant change in the Wisconsin Food Code pertains to cheese curds. The Department based the revised
language on a recent study of the likelihood of pathogenic bacterial growth on cheese curds. The study
validates the current 24-hour-at-room-temperature limit for display of cheese curds processed under Cheddar
cheese-making conditions. This scientific support of storage requirements for cheese curds allows the
Department to meet Standard 1 of the FDA’s Voluntary National Retail Food Regulatory Standards Program
by providing validation for any protocols that differ substantively from the FDA Model Food Code.

In response to industry comments, the Department added requirements for rendering recent inspection results
available to the public, along with a prohibition against any grading or scoring of RFEs based on inspection
reports or other criteria. The intent of these provisions is to avoid problems arising in the event that different
jurisdictions utilize discrepant grading or scoring systems or some jurisdictions employed a grading system
while others did not. The Department believes that actual inspection reports will tend to be more informative
than grades or scores and will allow consumers to draw their own conclusions about the merits of a given RFE.
However, after adding this provision, the Department was informed that the City of Milwaukee, which is an
agent of the Department, had received a grant from the FDA contingent upon it implementing a grading
program. The Department opted to hold discussions with stakeholders including the City of Milwaukee Health
Department and retail food establishment associations. All agreed that the Department could oversee a trial
program for an agreed-upon duration in Milwaukee to evaluate the efficacy of such a grading program and
identify the best practices to be utilized in such a program. The trial program will allow the Department to
compare the use of the program in one of its agent jurisdictions against all the other agent jurisdictions that-will
not have the grading program in place during the trial period. The comparison will be made in terms of public
health outcomes agreed upon by stakeholders and approved by the Department. At the conclusion of the trial
program, the Department can decide whether grading may be used, and under what circumstances, by any of its
agent programs. The proposed rule was amended to include language that implements this trial program.




This revised rule also harmonizes the different requirements that previously existed across DHS and DFS rules
as to mobile RFE bases. The enforcement of divergent sets of rules had created a licensing inequity as
between various individual operations, depending on the agency conducting oversight. The proposed rule
eliminates these inconsistencies and standardizes the requirements for those bases.

Finally, the rule renumbers and consolidates many provisions in the Wisconsin Food Code so as to enable
greater ease of use and to allow for the intercalation of provisions pertaining to micro-markets and vending
machines. The Department has also revised the criteria for setting licensing fees, shifting from basing fees on
income and sales volume to a model based primarily on risk and complexity.

Other clarifications, changes, and additions include the following:

« Language and terminology are standardized and clarified between the two merged programs.

e The definitions section is expanded to facilitate understanding of the merged language and the new
programs.

o The Wisconsin Food Code is rearranged to help clarify its contents and applications. Itis also expanded
to stay current with recent federal and state initiatives.

Fiscal Impact

This rule is not anticipated to have a fiscal effect on state resources. 1t does not require additional staff
specifically to enforce the proposed rule. The Department will train staff on the new requirements.

Business Impact

The Small Business Regulatory Review Board did not issue a report on this rule. The rule should not have a
major economic effect on retail food establishments since it mainly replaces and updates current rules.

For those retail food establishments requiring a licensed base, already-licensed mobile RFEs serving meals will
see no change in requirements because their bases were licensed under the DHS rules that were transferred to
the Department. Mobile RFEs that operate at special events or at temporary events will not need a licensed
base, just as mobile RFEs serving meals operating at temporary events (such as farmers’ markets) currently do
not need a licensed base.

For those operators with a base serving mobile RFEs that only sell non-perishable packaged foods, the effect
will also be minimal. The only operators who may face increased regulatory requirements, and the associated
expenses to meet them, are those operators who are also doing complex processing and preparation of
potentially hazardous food. Some activities performed in those settings must also be done under the HACCP
system, such as fish processing that would require implementation of a Seafood HACCP system (as required in
21 CFR part 123, as cited in s. ATCP 70.44), juice processing that would require implementation of a Juice



HACCEP system (as required in 21 CFR part 120, as cited in s. ATCP 70.60), or the processing and/or repacking
of marine shellfish that would require compliance with the HAACP-based Marine Shellfish Program (found in
s. ATCP 70.50).

The proposed rule modifies the criteria for assigning license fees. For purposes of pragmatism, the rule tethers
the cost of a given license to the complexity and risk of the food safety hazards associated with the particular
activity, and not solely to the size of the RFE and the dollar volume of sales. In many cases, larger RFEs that
may have been paying a higher license fee because of their sales volumes will now pay lower fees if their
processing is not complex or high-risk. The Department’s analyses suggest that the overall change in total
license fee revenue will be negligible. The proposed licensing fee criteria more fairly reflect the time and
personnel costs to the Department for inspections, as the inspection process itself is risk-based.

The elimination of the exemption {rom the requirement to obtain an RFE license, in order to conduct retail sales
of meat or poultry products that do not bear an inspection legend, should not pose a major fiscal impact on meat
establishments operating under state or federal meat inspection programs. Both meat inspection programs
require all inspected products to be produced under HACCP. HACCP plans for cured or shelf-stable products,
developed in compliance with state or federal meat inspection requirements, will meet requirements in the
revised rule applicable to such products made only under an RFE license.

No comments were received during the economic impact comment period held August 8, 2017 - September 7,
2017. However, feedback on the rule was solicited from members of the Food Safety Advisory Council
(FSAC), a group comprised of business and local health department agent representatives. Additionally, the
Department convened a working group that supplied guidance concerning the appropriate scope of “wholesale”
and “retail” activities and advised on the utility of written recall plans.

Environmental Impact

This rule will have essentially no environmental impact.

Federal and Surrounding State Programs
The FDA does not directly regulate retail food safety, and thus, it does not have a retail inspection or regulation
program. The FDA promulgates the Model Food Code which is presented as a guide that is generally used in
formulating state regulations or directly adopted by state programs.
This rule is generally consistent with rules in neighboring states. Surrounding states have all adopted various
versions of the FDA Model Food Code. The criteria for RFE license fees differ somewhat from those in

surrounding states, in the emphasis placed on complexity and risk of food safety hazards.

e RFEs in llinois are licensed at the county or municipal level. Cook County does not have a separate
category for mobile RFE bases. Licensing fees for RFEs are based on whether the establishment has




seats for customers and if not, the total area occupied by the business. Chicago differentiates licenses
for mobile food dispensers and mobile food preparers.

e Minnesota has different license categories for mobile and stationary retail food businesses, with the fee
based on sales volume. There is no separate Minnesota license category for mobile RFE bases. RFEs
that are not restaurants are primarily regulated by the Minnesota Department of Agriculture. Minnesota
restaurants are primarily regulated by county or municipal agencies. Hennepin County, for example,
sets license fees based on menu breadth, degree of hazard of menu items, and size of operation, with
separate categories for mobile and itinerant businesses.

» Jowa has a separate license category for a commissary serving a mobile RFE. The RFE category in
lowa includes restaurants.

» Michigan includes restaurants as a type of RFE and has separate categories for mobile and mobile
commissary operations.

Changes from the Hearing Draft

The Department incorporated all technical corrections suggested by the Legislative Council Rules
Clearinghouse. Changes based on the public hearings and comments sent to the Department are listed in
Appendix A. As discussed above, the Departroent also made changes based on industry feedback and
incorporated the recommendations of a work group.

Next Steps

If the Board approves this final draft rule, the Department will submit the final draft rule to the Governor for his
written approval. If the Governor approves the final rule, the Department will then submit the rule to the
Legislature for legislative committee review. If the Legislature has no objection to the rule, the Department
Secretary will sign the final rulemaking order and transmit it for publication. The rule will take effect on the
first day of the month following publication.




Appendix A.

Public Hearings

The Department held five public hearings around the State. Following the public hearings, the hearing record
remained open until December 15, 2017,

Public Hearing Summary

Date and Time
Thursday, November 16, 2017
9:30 a.m. t0 3;30 p.m.

Location
Mead Public Library, Rocca Room
710 N. 8 Street, Sheboygan, WI

Wednesday, November 22, 2017
9:30 a.m. to 3:30 p.m.

Division of Public Health Regional Office
2187 N. Stevens Street, Rhinelander, WI

Friday, November 24, 2017
9:00 a.m. to 3:30 p.m.

Prairie Qak State Office Building, Room 106
2811 Agriculture Drive, Madison, W1

Friday, December 1, 2017
9:30 a.m. to 3:30 p.m.

Wisconsin State Office Building, Room 129
718 W, Clairemont Ave., Eau Claire, WI

Friday, December 8, 2017
9:30 a.m. to 3:30 p.m.

Shawano Public Library
128 South Sawyer Street, Shawano, WI

List of Public Hearing Attendees and Commenters

The following is a complete list of people who attended the public hearings or submitted comments on the
proposed rule during the public comment period, their position taken, and whether they provided written or oral
comnents,

Commenter Name and Address Position Taken
# (Support or Opposed)
1. Brain Becker _ Neither
Sauk County Health Department
505 Broadway Street
Baraboo, W1 53913
2. Peter Haase ‘
Wisconsin Department of Agriculture, Trade
and Consumer Protection
157 W. Church Street
Qakfield, WI 53065
3. Susan Quam
Wisconsin Restaurant Association
2801 Fish Hatchery Road
Madison, WI 53713

Method of Commenting
{Oral or Written)
Written

Neither Written

Neither Oral and Written




Commenter

#

Name and Address

Position Taken
{(Support or Opposed)

Method of Commenting
(Oral or Written)

4,

Anthony Fraundorf
N7498 S. Alfalfa Lane
Phillips, W1 54555

Neither

Written

Brian Hobbs

Polk County Health Department
100 Polk County Plaza, Suite 180
Balsam Lake, WI 54810

Neither

Written

Chuck Dykstra

Central Racine County Health Department
10005 Northwestern Ave

Franksville, W1 53126

Neither

Written

Margaret Gesner / Keith Hendricks
Central Racine County Health Department
10005 Northwestern Ave

Franksville, WL 53126

Neither

Written

Ryan Bennet
Wisconsin DATCP
Ryan.bennet@wisconsin,gov

Neither

Written

Trisha A. Pugal

Wisconsin Hotel and Lodging Assn.
1025 S. Mooreland Road, Suite 22
Brookfield, WI 53005

Neither

Wriiten

10.

Brian Jorata
Wisconsin DATCP
3044 Sorenson Road
Rhinelander, W1 54501

Neither

Written

i1

Tim Mirkes
N2728 Buckhorn Drive
Appleton, WI 54913

Support in part

Written

12,

Tennifer Kloes
112 Ofter Avenue
Oshkosh, W1 54903

Oppose

Written

13.

Shelley Hersil

Lincoln County Health Department
607 N. Sales Street, Suite 101
Merrill, WI 54452

Neither

Written

14,

Claire Evers

City of Milwaukee Health Department
841 N. Broadway

Milwaukee, WI 53202

Support in part

Written

15.

Gary Garske

Portage County Health and Human Services
817 Whiting Ave i
Stevens Point, WI 54481

Neither

Written

16.

Mary Robi

Tri-County Environmental Health Consortium
230 W, Park Street, P.O. 837

Wautoma, W1 54982

Support in Part

Written

17.

David Roettger
W7684 Plank road
Glenbeulah, WI 53023

Support

Oral




Commenter

#

Name and Address

Position Taken
(Support or Opposed)

Method of Commenting
{Oral or Written)

I8,

Laura Temke
549 N, 65t Street
Wauwatosa, WI 53213

Neither

Wriiten

19.

Janel Heinrich / Doug Voegeli / Beth Cleary
Public Health MadisoryDane County

2300 South Park Street, Room 2010
Madison, WI 53713

Support in part

Written

20.

Travis Peterson

Barron County Health and Human Services
335 E. Monroe Ave.

Barron, WI 54812

Support in part

Written

21,

Laurie Diaby Gassama
1752 Dorset Lane
New Richmond, WI 54017

Support in part

Written

22.

Zach Kroening
610 S. Broadway
Green Bay, WI 54301

Neither

‘Written

23.

Maria DelLaruelle
2300 South Park Street, Room 2010
Madison, WI 53713

Neither

Written

24,

Michael J. Murphy

City of Milwaukee, 10" District
200 E. Wells Street

Milwaukee, WI 53202

Support

Written

23

Carol Drury

La Crosse County Health Department
300 4th Street North

La Crosse, WI 54601

Neither

Written

26.

Nancy Eggleston

Wood, Juneay, and Adams health Departments
111 W. Jackson Street

Wisconsin rapids, W1 54495

Neither

Written

217

KT Gallagher

Eau Claire City-County Health Department
720 Second Avenue

Eau Claire, WI 54703

Support in part

QOral and Written

28.

Micheile Kussow
Wisconsin Grocers Assn.
33 E. Main St.

Suite 701 Madison, W1

Neither

Written

29.

Michelle Williams / Dianne H-Robinson / Ruth
Wood

Pierce County Health Department

412 W. Kinne Street

Ellsworth, WI 54011

Support in part

Written

30.

Jennifer Comeau

Trempealeau County Health Department
36245 Main Strect

Whitehall, W1 54773

Oppose

Written and Oral

3L

Samuel Flatland
1427 Virginia Lane
Eau Claire, W1 54703

Support in part

Written and Oral




Commenter

#

Name and Address

Position Taken
(Support or Opposed)

Method of Commenting
{Oral or Written)

32.

Martin Putz / Jay L. E. Ellingson / Jill Ball
Kwik Trip Inc.

1626 Oak Street

La Crosse, WI 54602

Support in part Written

33.

Hsing-Yi Hsieh
Festival Foods

1724 Lawrence Drive
De Pere, W1 541135

Support in part Written and Oral

34.

Todd Troskey

Oneida County Health Department
7475 Luber lance

Rhinelander, W1 54501

Support in part Written and Oral

35,

Teri Schwab

Oneida County Health Department
4410 Double Oaks Trail
Rhinelander, W1 54501

Support in part Written

Summary of Public Comments

The number(s) following each comment corresponds to the number assigned to the individual listed in the
Public Hearing Attendees and Commenters section of this document.

Rule Provision Public Comment Department Response
General Stronger oversight of Agent programs and | The Department supports the concept of greater over31ght
oversight of Agent program fee structures. | to promote greater consistency and is taking steps to
Greater oversight over direct and indirect | provide this consistency through a revised Agent contract
costs used to justify license fees and and redesigned Agent evaluation protocols. Greater
greater oversight with respect to FDA emphasis has been placed on Agents” budgets relating to
national voluntary retail food standards. the retail food and recreation program activities and
(3), (9), (28) acceptable direct and indirect costs.
With respect to the setting of license fees, this authority is
not under the purview of ATCP 75, but is statutory under
ch. 97, Stats,
The national retail food standards are voluntary and
administered by the FDA. While the Department is also
enrolled in these standards and encourages Agents to
participate, the Department has no direct authority over the
retail standards program and who chooses to participate.
General Provide consistency across all The Department agrees with the need for consistency; the
jurisdictions relating to inspection report possibility of 55+ Agent programs each with its own
communication, Industry does not support | grading and scoring system would ultimately lead to chaos
grading or scoring as a method for and confission in the public’s understanding of inspection
inspection report communication and asks | findings. The Department suggests that an online posting
the department to disallow grading and of inspection findings provides the most realistic and
helpful assessment of actual conditions in an individual




Rule Provision

Public Comment

Department Response

promote a uniform online portal for
viewing individual inspection reports.

(3), (9), (28)

retail food establishment and proposes to include changes
under ATCP 75.20 (7). This allows the consumer to make
an informed choice anywhere in the State based on
uniform standards for inspection reports and actual food
safety violations.

The Department added the following:

ATCP 75.20 (7) POSTING OF INSPECTION REPORTS.
(a) Inspection reports shall be available to the public
through a web-based portal.

{b) The department or its agents may not apply grades or
scores to retail food establishments based on inspection
reports or other criteria,

General Allow agent health departments to The Department suggests no change based on the need for
maintain a scoring or grading system for consistency. The possibility of 55+ Agent programs each
inspection report communication. with its own grading and scoring system would uitimately
(14), (24) lead to chaos and confusion in the public’s understanding

of inspection findings. The Department suggests that an
online posting of inspection findings provides the most
realistic and helpful assessment of actual conditions in an
individual retail food establishment and proposes to
include changes under ATCP 75.20 (7). This allows the
consumer to make an informed choice anywhere in the
State based on uniform standards for inspection reports and
actual food safety violations.

General Please reconsider the use of 501(c) (3) to The Department agrees that this suggestion has merit and
define organizations that are exempt from | has replaced 501(c) (3) with 501(c) where it ocours in rule.
licensure. Suggest removing the (3) to
include a broader number of non-profit
organizations.

(4), (5), (10)

General Interns should be able to perform retail This comment is outside the scope of this revision. This

food inspection work, (12} comment relates to Agent requirements under contract with
the department for inspectors to be eligible to obtain a
Registered Sanitarian (RS) credential at the time of hire
and obtain their RS certification within 5 years {ATCP 74).
These requirements are not addressed under the ATCP 75
rule, which simply refers to ATCP 74,

General Add a licensing category for large Under this rule revision, license fees are mainly based on
operations such as Lambeau Ficld. risk, and less on the size of the operation. The rule
22} adequately addresses licensing based on risk categorization

as described by the commenter. The Department
encourages the commenter to contact the department to
discuss their current mode of licensing these facility types.
The Department recommends no change. '
General How is DATCP going to address local This statement is outside the scope of revision to ATCP

health department staff that encounter
issues dealing with wholesaling, recall,
and food production plan requirements.
(23)

75. The Department suggests that the submitter contact the
department to discuss their concerns.
The Department recommends no change,




Rule Provision

Public Comment

Department Response

General

Need to evaluate facilities requiring a
retail food establishment license at a meat
plant. Who will evaluate, who will notify.
(23)

This is beyond the scope of ATCP 75. Establishments are
responsible to apply for necessary licenses. The
Department will provide training and information to help
assess business needs. These issues will be addressed
during the rule implementation,

General Reinspection fees should be based on the These fee structures are not a part of the scope of this rule
amount of time spent by the agent doing revision, The commenter also refers to fees charged by
the reinspection, and license fees should local agents, which is also beyond the department’s scope.
be capped for agents of the department Chapter 97, Stats., gives authority to agent health
from exceeding 250% of DATCP fees. departments to set their own reasonable fees for the
Language should be included that defines | licensing, inspection, training and enforcement of retail
what “reasonable costs” are related to food establishments. The Depariment will be addressing
agent fee schedules. licensing and other fees in the future with industry and a
(28) separate scope sfatement and rule revision will oceur at

that time, Because “reasonable costs” is a statutory term,
the Department will need to seek a legal interpretation
regarding what are acceptable “direct” and “indirect” costs
associated with licensing and inspection. These
interpretations will be formulated into language in the
agent contracts with the department.

ATCP 75.04 Remove the definition for “Community or | The Department agrees. This was an oversight and the

social event”, This term is not used
throughout ATCP 75. ‘
(5), (10), (14), (13), (20), {25), (26), (27),
(30), (31)

definition was removed.

ATCP 75.04 (10

Suggest adding a phrase, “purchased by
the individual hiring the culinary service,
served with dishware and utensils
provided by the contractor” referring to
the definition of a “contract cook.”

(10}

The Department agrees that “food shall be provided by the
contractor” adds clarity to the definition, but “served with
dishware and utensils” is not reasonable, since many
contract cooks may utilize specific utensil or serving ware
that facilitates their specialfy, The Department proposes
the following language for ATCP 75.04(10):

“Contract cook™ is a person who is under contract to only
prepare food onsite, with food provided by the contractor,
for a private occasion o the contractor or the contractor’s
guests.

ATCP 75.04 (14) The term “extensively remodeled” should | The Department agrees and modified the definition at
be modified to indicate after the word ATCP 75.04 (14); .
“cosmetic refurbishing,” add the phrase “Extensively remodeled” means the condition of an
“replacing like equipment” existing retail food establishment that has undergone
(10} reconstruction or repair that altered the design or operation
of the food service area, beyond redecorating, cosmetic
refurbishing, replacing like equipment, or altering seating
design or capacity.
ATCP 75.04 (20) Remove the definition for “Locally This is a statutory definition that adds ¢larity to a group

sponsored sporting event”, No
reguirements to ensure food safety are
provided.

(5), (18), (26}, (27), (30), 31)

exempt from licensing under ATCP 75.06. No change can
be made.




Rule Provision

Public Comment

Department Response

ATCP 75.04 (21)

Request that the agency provide additional
interpretation and clarity around food
sampling activities that are exempted from
licensure.

(5), (18, (26), (27), (30), 31)

The Department agrees and suggests the following
language in ATCP 75.04 (21):

“Meal” does not include single-bite sized free food
samples or an equivalent portion given away to
demonstrate the characteristics of the food.

ATCP 75.04 (21)

In the term “meal” remove the phrase
“grdered and” from the definition.

(10)

A meal can be obtained in different ways. The Department
suggests the following clarification in ATCP 75.04 (21):
“Meal” means food that is ordered, prepared for, or served
to a customer with or without a beverage and is obtained
from the establishment in a ready-to-eat form with the
expectation of immediate consumption, although
consumption may oceur at another location.

The term “mobile restaurant” should be

“serving meals,” the reference for a
“transient food establishment” is incorrect.

(10)

‘ATCP 75.04 (24) The Department agrees, and the terms have been defined to
changed to “mobile retail food reflect this change in ATCP 75.04.
establishiment” (10)

ATCP 75.04 (25) & Under the definition of a “mobile retail The Department agrees, and the reference has been

(26) food establishment not serving meals” and | changed in ATCP 75.04 (26).

ATCP 75.04 (28)

Remove any reference to the term
“occasional” and require all entities that
provide food to the general public to
demonstrate general food safety
principles.

(5), (18), (20), (26), (27), (30), (31)

The Department does not have the ability to remove the
term “occasional” as this is a term used in state statute.
The term “oceasional” is used in statute to empower
certain specified groups to operate exempt from licensure.
If a group is exempt from licensure, the Department has no
regulatory authority, except that granted by ch. 97.12, Wis.
Stats., to place restrictions on that group. The Department
recommends no change.

ATCP 75.04 (28)

Change the definition of “occasional” to
mean not more than 3-days during any
licensing year from the currently proposed
12 days, or allow 12 days if they register
with the regulatory avthority, or remove
the 12-day exemption entirely,

(1), (53 (8), (7), (11), (13), (14), (15),
(20), (25), (26), (27), (29), 30}, B 1)

The Department agrees to modify the proposed language to
the existing code language with the following
modifications made for clarity, This maintains the current
exemptions that previously existed in two rules (DHS 196
and DATCP 75):

“Qccasional” means not more than 12 days for non-meal
food sales and not more than 3 days for meal food sales
during any licensing year,

ATCP 75.04 (28)

Change to the term “occasional” to 12
days
21y

The Department appreciates the support and proposes the
following changes in response to this and the previous
comment.

“Qccasional” means not more than 12 days for non-meal
food sales and not more than 3 days for meal food sales
during any licensing year.
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ATCP 75.04 (31) Recommendation for the definition of “pot | The Department does not have the ability to change the
luck” to retain (a) and (b) of the definition | definition of “potluck” as this is a term used in state
and remove (c) and replace with “the statute.
event shall not be advertised to the general
public.”
(5), (14), (15), (25), (26), (27), (30), (31)
ATCP 75.04 (34) In the definition “retail food Time and temperatures are both important and consistent

establishment” change the wording “time
and temperature” to “time or temperature”

with food safety and serve in conjunction with each other.
The Department recommends no change.

ATCP 75.04 (33) (@)

Update the fist of foods that are exempt
from licensing at taverns. This is an

_antiquated list of foods. (21)

The Department agrees but does not have the ability to
change the definition as this is & terim used in state statute.

ATCP 75.04 (35) (g)

Remove the exemption for a concession
stand at a locally sponsored sporting
event.

(21, (26), (27), (30), 3 1)

This is a statutory definition and exemption. The
Department has no authority to change or modify statutory
provisions.

ATCP 75.04 39)

Modify the definition of “transient retail
food establishment” by removing the
description of those things that constitute
special event or celebration and adding the
words “sells or serves food for” and create
anew definition for “special event” (2),
(5), (8), (13), (14), (15), (18), (20), (23),
(25), (26), (27), (30), 31} '

The Department agrees with the suggestion.
s Under 75.04 (39) the department proposes the
following:

“Transient retail food establishment” means a temporary
retail food establishment that operates at a fixed location in
conjunction with a special event and sells or serves food
for a period of no more than 14 consecutive days ot in
conjunction with an occasional sales promotion.

s« Create new ATCP 75.04 (37)

“Special event” means (a) A department-recognized
gvent that is sponsored, planned, organized, and publicly
advertised by organizations that include the following:

1. Neighborhood associations.
2. Religious groups.
3. Cultural groups.
4, Political parties.
5. Churches.
6. Schools.
7. Sports teams,
8. Fraternal organizations.
9. Non-profit organizations.
10. City, county, state or federal governments.
{b) Special events are limited to gatherings of people for
concerts; sporting events; trade shows; flea markets or
farmers markets; public exhibitions by artists, craftsman,
or vehicle enthusiasts; a fair, carnival, circus, or
governmentally recognized celebration based on a specific
calendar date such as a holiday or anniversary; or any other
event approved by the regulatory agency. A “potluck” is
not a "special event”,

e Addition of ATCP 75.06 (2) (c)
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(c) Transient retail food establishment licenses shall
be valid for a period not to exceed 14 days in conjunction
with a specific special event.

ATCP 75.04 (43)

In the definition of the term “wholesale”
the word “sale” in the first line should be
replaced with the word “transfer”

(1%

The Department initially agreed with this comment and
adjusted the definition of “wholesale” accordingly.
However, indusiry groups later raised important issues
about whether transfer of food from a retail food
establishment at which it was processed to another retail
food establishment operated by the same license-holder
actually constituted wholesaling. The workgroup
convened by the Department and comprised of industry
and local health department agent partners agreed that this
activity was not wholesaling and the definition of
“wholesale” was revised, This change eliminated the issue
raised by the commenter.

ATCP 75.04 (43) and
75.065

Remove the requirement that licensees
operating under the wholesale exemption
for retail food establishments comply with
juice HACCP 21 CFR 120, This would
allow the wholesaling of juice under the
retail exemption without following juice
HACCP.

(28), (33)

This comment was initially misunderstood by the
department, It was then addressed by the work group
convened by the Department and comprised of industry
and local health department agent partuers. The new
definition of wholesale developed by the work group (see
previous comment) allows the transfer of juice from one
retail food establishment at which it was processed to
another retail food establishment operated by the same
license-holder without either establishment being required
to hold a food processing plant license for juice processing,
and therefore follow the 21 CFR Part 120 regulations -
mandating Juice HACCP. This change eliminated the
issue raised by the commenter.

ATCP 75.063 (2) & (3)

For clarity, the exemption for food
processing plants and dairy plants should
apply only to retail food establishment
non-meal activities.

(10}

The Department agrees and suggests the following
changes:

ATCP 75.063 (2) (d) The operator of the food
processing plant is not engaged in the activity of a retail
foed establishment — serving meals.

ATCP 75.063 (3) {c) The operator of the dairy plant is
not engaged in the activity of a retail food establishment -
serving meals.

ATCP 75.063 (8)

Would like o see more specific
restrictions added to the exemption for
contract cook such as “how much
something can be cooked”, “where it can
be cooked” and for “no more 10 people or
1 family”

(31

The comment seems to confuse the terms “contract cook”
and “personal chef.” The requirements for each of these
are specified in the rule. The Department recommends no
change.

ATCP 75.065 (1) (c)

Add the phrase “or transient” to the
section for retail food establishment
license exemption for food processing
plants. {10)

The Depariment agrees and inserted the phrase in ATCP
75.065 (1) (c).

ATCP 75.07

Provide language on a mobile base and
mobile licensure fo allow the Agenis to
issue the temporary or mobile retail food
establishment license to operators

Agents already have the authority for licensure on mobile
and temporary licenses that operate only in their
jurisdiction. For statewide operations involving temporary
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primarily located in their jurisdiction and
that license be accepted by DATCP and
all other Agents.

(5) (14), (15), (18), (19), (20), (25), (26),
(27), 30), (31)

and mobile cart operations, it is the statutory responsibility
of the State to issue licenses.
The Department recominends no change.

ATCP 75.07 ()

ATCP 75.07 (7) should be changed to read
“the department and its agents shall honor
a curreni base license from another state,
if the conditions are met under par. {a-f).

{10}

The Department agrees and suggests the following
language:

(7) The department and its agent shall honor a current base
license from another state, if the relevant conditions under
this section are met.

ATCP 75.075

Reguire plan review for all retail food
establishments by the department or its
Agents. (1), (5), (6), (7), (11, (13), (14),
(15), (18), (19), (20), (21), (25), (26), (27),
(29), 30), (31)

The Department agrees for consistency that all new or
extensively remodeled retail food establishments should
have plan reviews performed before operation. Due to the
low volume of new retail food establishmenis—non meals,
this should have a low impact on the department and its
Agents. The Department modified section ATCP
75.075(1).

ATCP 75.08 (1) (a) 1.

In ATCP 75.08 (1) (2} 1., include in the
exceptions section vending machines and
tmicro markets.

(10)

The Department agrees, and the changes have been
incorporated into that section of the rule.

ATCP 75.08 (1) (b) Remove time as a public health control as | This is considered & process that must have a written plan
Table A a determining factor for license category. and detailed logs in order to control potential risk. In order
“It is much simpler to monitor a clock to correctly and adequately use time as a public health
than it is to utilize a food thermometer to control, both time and temperature must be monitored and -
ensure foods are being maintained at recorded. The Department recommends no change.
proper temperatures.”
(6), (7)
ATCP 75.08 (1) (b} Remove the words “or service” from the The Department agrees and modified that section as
Table A risk assessment table from the following suggested.

section. “Retail food establishment has
one or more additional areas where food
preparation er-servies activities occur.”

(10)

ATCP 75.08 (1) (b)
Table A

Suggest making change to Table A with
“Food is served or sold that requires food
processing activities such as, but not
limited to, chopping, dicing, mixing,
slicing, blanching, boiling, cooking,
packaging and assembly, in order for that
product to be served or sold.”

(16)

The Department agrees that these additions provide clarity
and has made the changes to Table A,

ATCP 75.08 (2) Table
B

Add a new category titled “ Transient
retai! food establishment- non processing”

(10}

Without further clarification, the Department concludes
that this is covered by the separation of transient license
categories into TCS and Non-TCS foods. The Department
recommends no change.

ATCP 7520 (4) (b) 2.

Remove the section that requires an
inspection report to provide the operator
with the specific code reference to the
yiolation noted.

Industry demsands and expects to be provided with detailed
and accurate inspection reports that indicate the actual
violation in rule. This also provides an educational

component to indusiry, helping them understand the
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(34)

specific requirements for their retail food operation.
Accurate and complete citations reinforce the knowledge
base of our staff and add credibility to the inspection
report. The Department recommends no change.

ATCP 75.20 (5) Change from 2 business days to 5 business | Licensees should receive a copy of the inspection report
days for the time required to issue the immediately after the inspection or shostly thereafter; two
inspection report. business days is adequate time to provide operators a copy
(21) of their inspection report. The Department recommends no

change.

ATCP 75 Appendix Allow variances to be approved by the To achieve greater consistency, variances must only be

1-104.11 and 9-103.11
5

local regulatory authority instead of the
department. (1), (18)

granted by one agency. Industry has expressed a strong
desire that the State promote uniformity amongst all retail
food establishments. Proposed language indicates that
Agents must review all variances and provide comment
before submission to the department for approval. The
Department recommends no change.

ATCP 75 Appendix Requiring businesses to submit HACCP The Department agrees and no change to the rule is
1-105.12 plans and variances to the local regulatory | necessary. All applications for HACCP Plans and
authority is burdensome and the State variances are sent to the local regulatory authority for
should approve all plans. review for completeness, but then the documents are
(3) forwarded to the Department for final review and approval.
The Department approves all variances and HACCP Plans.
ATCP 75 Appendix Request that all variances be sent directly | The Department agrees in theory regarding multiple

1-105.12 and 1-106.13

to the department for approval or for
variance requests that are for multiple
locations in multiple jurisdictions using
the same process.

(28), (32)

jurisdictions, but implementation is problematic. For
example, there is no provision for dealing with individual
failure - the depattment would have no option but to veid
the approval for the entire chain. Currently, the
Department can approve ot void individual variances based
on performance without it affecting the entire chain. The
department is willing to work with industry on specific
examples, but this must occur on a case by case basis. The
Departiment recommends no change.

The Department disagrees with the statement that all
variances be sent directly to the Department and bypass the
local regulatory authority. The Department ultimately
does the final approval on all variances but relies on agent
health departments (who are the licensees’ main contact) to
provide relevant information regarding the individual
operations in their jurisdiction. This aids the Department
in making the determination whether approval is granted
on the specific variance request. The Department
recommends no change.

ATCP 73 Appendix
1-201.10 {b)

Revert to the previous definition regarding
“packaging in sub (2)* with the following
language:

“Packaged" does not include a wrapper,
carry-out box, or other nondurable
container used to containerize FOOD with

The Department agrees, but this is in direct conflict with
the 2013 FDA Model Food Code and interpretation
provided to the State by FDA regarding “packaging.” The
Department recommends no change at this time but is
working with industry to present this change at the
National Conference for Food Protection to petition FDA
to change this in the Model Food Code.
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the purpose of facilitating FOOD protection
during service and receipt of the FOOD by
the CONSUMER.

(28), 33)

ATCP 75 Appendix
3-201.16

Make additions to the wild mushraem
section that dictates what conditions must
be satisfied to be approved for the sale of
wild mushroom species.

@D

The language used in the rule is specific to the 2013 FDA
Model Food Code. Over 5000 species of mushrooms grow
naturally in North America. The vast majority have never
been tested for toxicity. It would be a monumental task to
try and cover this in the Wisconsin Food Code. FDA
simplified the language to allow states the ability to
approve the sale of wild mushrooms based on local
availability. The Conference for Food Protection provides
a model guidance for wild harvested mushrooms for states
and local jurisdictions to utilize for approving these
operations.

The Department recommends no change.

ATCP 75 Appendix
3-203.11 (C) (1)

This reference should be changed to state
that the labeling information is retained
for 90-days as in section 3-203.11 D) (3)
We do not believe there should be a
difference in the requirements of 3-203.11
(C) and (D), just because of how the
product is dispensed.

(6)

One instance in the Appendix refers to a display container
while the other instance refers to repacking of product, and
this is in conformance with the 2013 FDA Model Food
Code.

The Department recommends no change.

ATCP 75 Appendix
3-304.17(C) (3)

Request removal of 3-3 04.17 (CY(3)
requiring dispensing equipment {0 be
provided with hot water as part of the
dispensing system.

(28), (33)

The Department agrees and removed the requested
citation.

4-602.11 (A) (6)

This is not part of the FDA Model Food
Code and it will be hard to measure the
effectiveness of allergen removal.

(3), (28), (32), (33)

ATCP 75 Appendix Include specific language that hand wash | This issue is adequately addressed under 2-301.15 in

3-305.14 sinks may not be used for food ATCP 75 Appendix. The Department recommends no
preparation. (1) change.

ATCP 75 Appendix Remove the section relating to allergens. The Department agrees that this is niot the correct location

and removed that language from 4-602.11 and included
language in 1-201.10 definition of “easily cleanable”™ to
state that equipment shall be designed to allow the removal
of allergens.

12-101.11 (B)

establishment — not serving meals with the
final product not TCS be added to
exemptions for food manager certification.

ATCP 75 Appendix Remove the exemption to have a certified | Because of the transitory nature of these food events, the
12-101.11 food manager for transient food burden of obtaining a certified food manger would hamper
establishment operators. These operations | the ability of many temporary cvent operators 10
should be required to have a certified food | participate in transient food events. The Department
manager. proposes for future consideration the possibility of a
(18), (25) requirement for basic food safety training to all food
employees. The Department recommends no change at
this time.
ATCP 75 Appendix Recommend adding simple retail food This category involves potential processing of TCS foods

during manufacture. Even though the final product may be
non-TCS, basic food safety knowledge must be
demonstrated. The Department recommends no change.

L.—
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(1)

ATCP 75 Appendix
12-201.11

Recommend that retail food
establishments with complex food
operations be required to have a certified
food manager on site at ali hours during
which food is being served to the public.

(31)

This is not consistent with ch. 97, Stats., requirements for
certified food managers or with 2013 FDA Model Food
Code. The Department recommends no change.
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PROPOSED ORDER
OF THE WISCONSIN DEPARTMENT OF AGRICULTURE,
TRADE AND CONSUMER PROTECTION ADOPTING RULES

The Wisconsin department of agriculture, trade and consumer protection hereby proposes the
following rule fo repeal and recreate ch. ATCP 75 relating to retail food establishments, and fo
repeal and recreate ch. ATCP 75, Appendix, Wisconsin Food Code, also relating to retail food

establishments and affecting small business.

Analysis Prepared by the Department of Agriculture, Trade and Consumer Protection

The Wisconsin Department of Agriculture, Trade and Consumer Protection (“Department” or
“DATCP”) proposes to repeal and recreate Wis. Admin. Code ch. ATCP 75 (Retail Food
Establishments) and Wis. Admin. Code ch. ATCP 75, Appendix (Wisconsin Food Code). This
rule revision is necessary because the current rule reflects regulations derived from a federal
Food and Drug Administration (FDA) model food code dating from 2009. This rule will bring
Wisconsin regulatory requirements into substantial accord with the more recent 2013 Model
Food Code issued by the FDA.

The Department typically updates the Wisconsin Food Code every four years without revising
Wis. Admin. Code ch. ATCP 75, but with the present revision, the Department is also updating
Wis. Admin. Code ch. ATCP 75 itself, due to the July 2016 merger of the Department’s
Division of Food Safety with the Department of Health Service (DHS) Food Safety and
Recreational Licensing Section (FSRLS) and the resulting creation of the Division of Food and
Recreational Safety (DFRS) within DATCP. The merger of the two former entities necessitated
a merger of the rules appertaining to FSRLS and DFS respectively, including the rules affecting
retail food establishments (“RFEs.”) The present rule merges, clarifies, and updates the rules
regulating all RFEs, both meal-serving establishments (restaurants) and non-meal serving
enterprises.

Statutes Interpreted

e  Wis. Stat. § 97.30, “Retail food establishments.”

s Wis. Stat. § 97.29, “Food processing plants.”

o Wis, Stat, § 97.42, “Compulsory inspection of livestock or poultry, and meat or poultry
products.”




s Wis. Stat. § 97.605, “Lodging and vending licenses.”
e Wis. Stat. § 97.61, “Vending machine commissary outside the state.”

Statutory Authority
Statutory Authority: Wis. Stat. §§ 93.07 (1), 97.09 (4), 97.30 (5).
Explanation of Statutory Authority

The Department has broad general authority, pursuant to Wis. Stat. § 93,07 (1), to adopt rules to
implement programs under its jurisdiction. The Department also has general authority, pursuant
to Wis. Stat. § 97.09 (4), to adopt rules specifying standards to protect the public from the sale
of adulterated or misbranded foods. The Department has specific authority, pursuant to Wis.
Stat. § 97.30 (5), to adopt rules for RFEs concerning fees; to set facility construction and
maintenance standards; and to set rules for the design, installation, maintenance, and cleaning of
equipment and utensils; personnel sanitation; food handling, display, and storage; and food
sources and food labeling.

Related Statutes and Rules

Since the merger with DHS’s FSRLS in July of 2016, the Department has almost total regulatory
responsibility for post-harvest food, pursuant to Wis. Stat. ch. 97 and inter-related administrative
rules that strive for consistency with federal laws, regulations, and guidance. Relevant
administrative rules cover retail food establishments (ATCP 75 and its Appendix), food
processing plants (ATCP 70), dairy plants and farms (ATCP 65), and food warehouses (ATCP
71), as well as meat and poultry inspection and processing (ATCP 55). With the proposed rule
revision, the Department rule will largely mirror the 2013 FDA Model Food Code, as well as
FDA Model Food Code updates accepted by the FDA since 2013,

Plain Language Analysis

‘The rule updates Wis. Admin. Code ch. ATCP 75 by incorporating significant rule provisions in
the now-repealed Wis. Admin. Code ch. DHS 196 (Restaurants) and by repealing rules in Wis.
Admin. Code ch. ATCP 75 concerning agent programs. Agent program rules are currently
found in Wis. Admin. Code ch. ATCP 74 (Local Agents and Regulation), which also
incorporates provisions from the repealed Wis. Admin. Code ch. DHS 192.

The transfer of DIIS’ FSRLS to DATCP’s Division of Food Safety necessitated the merger of
two food safety regulatory systems. One regulatory paradox was particularly in need of
resolution: Restaurant operators could not wholesale food under the DHS rules, while RFE
operators under DATCP’s authority could engage in a limited amount of wholesaling without
holding a food processing plant license. By statute, the Department now licenses restaurants as
RFEs, and therefore, restaurants enjoy the same limited ability to wholesale food. The
Department undertook the present rule-making process and by January of 2018 had developed a
draft rule that for the first time included definitions of “wholesale” and “retail”. The
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Department initially proposed to retain certain limitations and requirements derived from Wis.
Admin. Code ch. ATCP 70 (Food Processing Plants) addressed to food processing activities for
wholesale conducted by an RFE. The Department presented a final draft reflecting that

- framework to the Board of Agriculture, Trade and Consumer Protection (“Board”) in January
2018. Although the Board approved the drafl, it became apparent in the aftermath of the Board
meeting that industry participants felt that less restrictive limits and definitions would still
adequately protect public health.

In light of this feedback, the Department opted to form a work group comprised of industry and
local health department agent program representatives to further revise the rule. During
deliberations, the work group determined that the safety of many food processing activities for
wholesale, when done by RFEs, could be ensured by compliance with ATCP 75 and the ATCP
75 Appendix, and thus, no additional application of ATCP 70 requirements was necessary. The
work group recognized that additional training would be necessary for local health department
agent personnel, along with Department sanitarians, assigned to inspect RFEs performing these
food processing activities for wholesale. The Department, as part of its ongoing work to train -
thoroughly food safety personnel at the state and local level, is committed to providing the
necessary training.

The work group extensively discussed whether an RFE conducting food processing activities for
wholesale, yet exempt from having to hold a food processing plant license, should be required to
develop a written recall plan (as required in ATCP 70). Dairy plants and food processing plants
must develop a written recall plan, but the work group reached consensus that this requirement
was poorly suited and likely ineffective for businesses predominantly engaged in retail activities.
As a result, the revised rule states that RFEs are responsible for notifying their wholesale
customers of any adulterated or misbranded products that the RFE may have sold to them, as
deemed appropriate for the protection of public health. The RFE operator will choose the
notification mechanism.

The work group’s efforts culminated in the newly revised final draft of ATCP 75, which does all
of the following: a) re-defines “wholesale” and “retail”, b) clarifies the exemption for RFEs
from the requirement to hold a food processing plant license when conducting limited (not more
than 25% of gross annual food sales) food processing activities for wholesale, and c) re-draws
boundaries on what types of food processing activities for wholesale are allowed. Perhaps the
most important change in the wholesale and retail definitions is that the Department will no
longer regard the transfer of food between two RFEs or food processing plants as wholesaling, so
long as the same license holder operates the two businesses involved and the licensee
transferring the food does not relinquish control of the food. This change reflects current
guidance by the FDA and follows the United States Department of Agriculture (USDA)
interpretations related to differentiating “retail” from “wholesale” transactions involving meat
and poultry products.

The revised definitions for “wholesale” and “retail” reflect industry practice and the de facto
usage of these terms in the marketplace, as well as the FDA’s interpretation and sanction of
current industry practice. The new definitions also appear in the pending revision to Wis.
Admin. Code ch. ATCP 70 (Food Processing Plants). The revised rule does continue to prohibit
RFEs from processing canned low-acid or acidified foods for wholesale without holding a food
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processing plant license and complying with the requirements stated in Wis. Admin. Code ch.
ATCP 70. The aim of the update definitions is to promote clarity and uniformity and ideally to
facilitate enhanced business opportunities for industry participants.

RFEs operate under a wide range of business models, ranging from traditional restaurants,
bakeries, and markets where all sales are made directly to consumers, on the one hand, to larger
operations performing varying degrees of processing and wholesaling, on the other hand. The
revisions to the rule take cognizance of a recently introduced business model in which a
licensed RFE transports prepared food and conducts sales of individual meals directly to a
workplace’s employees or guests of employees, for a limited number of days each week.
Within boundaries delineated in the rule, an additional RFE license is not required for the
workplace meal sales. The work group reviewed and approved this revision.

Some RFEs perform food processing for wholesale activities, which are regulated at the federal
level by the FDA. This rule revision is calculated to ensure that these businesses do not fall
outside the sweep of appropriate regulation. Wis. Admin. Code ch. ATCP 75 and its Appendix
specifically govern retail sales and the internal transfer of food between businesses operated by
the same license-holding entity, As revised, the rule, with the addition of federal requirements
for juice and seafood processing, will apply to RFEs that conduct wholesaling only to a limited
extent (< 25% of gross annual food sales). Businesses that predominantly wholesale the food
they process must effectuate enhanced food safety systems, as required by provisions in Wis.
Admin. Code ch. ATCP 70.

With this rule revision, the Department has sought to eliminate duplication, clarify expectations,
and, to the extent possible, avoid the need to procure multiple licenses for the same business.
However, the Department justifiably weighed these objectives in the balance with safety
concerns arising from gaps in regulation. Accordingly, this rule proposes that any business
holding either a meat establishment license issued by the Department, or a grant of meat /
poultry inspection from the federal government, must also obtain an R¥FE license if the business
manufactures for retail sale any meat or poultry products that are never produced under meat
inspection and never bear an inspection legend. Prior to this rule revision, meat establishments
were allowed to retail up to 25% of tofal meat sales without holding an RFE license because of
the frequent state or federal inspection of meat processing overall. However, it was adjudged
during recent discussions that the available meat inspection resources are insufficient to
adequately oversee meat and poultry products sold at retail without the state or federal mark of
inspection and other safeguards attendant upon RFE status. Federal meat inspection staff are
explicitly directed not to inspect retail meat and food operations. The rule revision eliminates
the above-described exemption from the requirement to hold an RFE license. Expectations will
thus be identical to those for businesses already licensed as RFEs to produce meat and poultry
products only for retail sale.

The rule also defines and clarifies the rules for micro-markets, vending machines, and the
vending machine commissaries defined in statute as serving both of those business types. The
Department will license vending machine commissaries as food processing plants, which
reflects the operations of these commissaries. In addition, the Department defines micro-
markets so as to acknowledge that the latter typically operate without a human on the premises
at all times to oversee operations, which is a requirement for other types of RFEs.
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The revised Wis. Admin. Code ch. ATCP 75 Appendix, Wisconsin Food Code, provides greater
clarification regarding variances and Hazard Analysis Critical Control Point (“HACCP”) plans,
including the procedure for variance applications. New language also simplifies the protocols
that establishments must follow when performing vacuum packing and sous-vide processing.

A significant change in the Wisconsin Food Code pertains to cheese curds. The Department
based the revised language on a recent study of the likelihood of pathogenic bacterial growth on
cheese curds. The study validates the current 24-hour-at-room-temperature limit for display of
cheese curds processed under Cheddar cheese-making conditions. This scientific support of
storage requirements for cheese curds allows the Department to meet Standard 1 of the FDA’s
Voluntary National Retail Food Regulatory Standards Program by providing validation for any
protocols that differ substantively from the FDA Model Food Code.

In response to industry comments, the Department added requirements for rendering recent
inspection results available to the public, along with a prohibition against any grading or scoring
of RFEs based on inspection reports or other criteria. The intent of these provisions was to
avoid problems arising in the event that different jurisdictions utilize discrepant grading or
scoring systems or some jurisdictions employed a grading system while others did not. The
Department believes that actual inspection reports will tend to be more informative than grades
or scores and will allow consumers to draw their own conclusions about the merits of a given
RFE. However, after adding this provision, the Department was informed that the City of
Milwaukee, which is an agent of the Department, had received a grant from the FDA contingent
upon it implementing a grading program. The Department opted to hold discussions with
stakeholders including the City of Milwaukee Health Department and retail food establishment
associations. All agreed that the Department could oversee a trial program for an agreed-upon
duration in Milwaukee to evaluate the efficacy of such a grading program and identify the best
practices to be utilized in such a program. The trial program will allow the Department to
compare the use of the program in one of its agent jurisdictions against all the other agent
jurisdictions that will not have the grading program in place during the trial period. The
comparison will be made in terms of public health outcomes agreed upon by stakeholders and
approved by the Department. At the conclusion of the trial program, the Department can decide
whether grading may be used, and under what circumstances, by any of its agent programs. The
proposed rule was amended to include language that implements this trial program.

This revised rule also harmonizes the different requirements that previously existed across DHS
and DFS rules as to mobile RFE bases. The enforcement of divergent sets of rules had created a
licensing inequity as between various individual operations, depending on the agency
conducting oversight. The proposed rule eliminates these inconsistencies and standardizes the
requirements for those bases.

Finally, the rule renumbers and consolidates many provisions in the Wisconsin Food Code so as
to enable greater ease of use and to allow for the intercalation of provisions pertaining to micro-
markets and vending machines. The Department has also revised the criteria for setting
licensing fees, shifting from basing fees on income and sales volume to a model based primarily
on risk and complexity.




Federal and Surrounding State Programs

Federal Programs
The FDA does not directly regulate retail food safety, but it does issue the Model Food Code for
direct adoption by state programs or for use as a guide used in formulating state regulations.

Surrounding State Programs

This rule is generally consistent with rules in neighboring states. The states surrounding
Wisconsin have each adopted various versions of the FDA Model Food Code. Wisconsin’s
criteria for calculating RFE license fees differ somewhat from those in surrounding states as to
the emphasis placed on complexity and risk of food safety hazards.

. RFEs in Illinois are licensed at the county or municipal level. Cook County does not
have a separate category for mobile RFE bases. Licensing fees for RFEs are based on
whether the establishment has seats for customers, and if not, the total area occupied by
the business. Chicago differentiates between licenses for mobile food dispensers and
mobile food preparers.

. Minnesota employs different license categories for mobile and stationary retail food
businesses, with fees based on sales volume. There is no separate Minnesota license
category for mobile RFE bases. RFEs (other than restaurants) in Minnesota are
primarily regulated by the Department of Agriculture. Minnesota restaurants are
primarily regulated by county or municipal agencies. Hennepin County, for example,
sets license fees based on menu breadth, degree of hazard of menu items, and size of

~ operation, with separate categories for mobile and itinerant businesses.

. Towa has a separate license category for a commissary serving a mobile RFE. RFEs in
Iowa include restaurants.

. Michigan includes restaurants as a type of RFE and categorizes mobile operations and
mobile commissary operations separately.

Data and Analytical Methodologies

The Department reviewed past changes to the FDA Model Food Code as well as pending
changes based on changes adopted in recent Conference for Food Protection meetings. The
Department has also reviewed Wisconsin statutes and rules for food processing plants, meat and
" poultry inspection, and dairy plants, as well as current industrial practices to identify areas
where greater consistency can be achieved and discrepancies eliminated between the two food
inspection programs existing prior to July 2016. The Department solicited feedback on the rule
from members of the Food Safety Advisory Council (FSAC), a group comprised of
businesspeople and local health department agent representatives. The Department tested
proposed changes in criteria for license fees by applying the criteria to businesses familiar to
FSAC members and by evaluating the license fee differential for each RFE in a representative
county. Upon learning of industry concerns about the proposed licensing and regulatory
requirements for RFEs conducting food processing for wholesale activities and/or transferring

6



food between different businesses within a single company, a work group comprised of industry
and local health department agent personnel was convened to review and revise the
requirements. This work group approved the requirements in the present revised rule.

Analysis and Supporting Documents for Effect on Small Business

As noted, the Department utilized and incorporated the 2013 FDA Mode! Food Code where it
did not conflict with the Department’s compliance and enforcement programs. The Department
worked to combine the duties, activities, and expectations of both DHS and DATCP in a way
that eliminates duplication, clarifies expectations, and, to the extent possible, ensures that small
businesses do not need multiple licenses. The Department has also revisited the criteria for
licensing fees, changing from income-and-sales-volume-based fees to primarily risk-
complexity-based fees. The Department tested the fiscal effect of these changes by
hypothetically applying the criteria to businesses in a representative county and evaluating the
license fee change to each RFE.

Effect on Small Business

The rule is not anticipated to have a major economic effect on RFEs since the rule serves mainly
to replace and update current rules. Already-licensed mobile RFEs serving meals will see no
change in requirements, because their bases were licensed under the DHS rules that were
transferred to the Department. For operators with a base, serving mobile RFEs that only sell
nonperishable packaged foods, the effect will be minimal regulatory and fee changes. The only
operators who may face increased regulatory requirements and associated expenses are those
operators of bases who perform complex processing and preparation of potentially hazardous
food. ' ' ‘

Certain food processing activities for wholesale performed in RFEs, in which all of these
activities account for not more than 25% of gross annual food sales, must also be done under the
federally-mandated HACCP system. Specifically, fish and fishery products processing must be
performed under a Seafood HACCP system (as required in 21 CFR 123), and juice processing
must be performed under a Juice HACCP system (as required in 21 CFR 120).

The proposed rule modifies the criteria for assigning license fees. For purposes of pragmatism,
the rule tethers the cost of a given license to the complexity and risk of the food safety hazards
associated with the particular activity, and not solely to the size of the RFE and the dollar
volume of sales. In many cases, larger RFEs that-may have been paying a higher license fee
because of their sales volumes will now pay lower fees if their processing is not complex or
high-risk. The Department’s analyses suggest that the overall change in total license fee
revenue will be negligible. The proposed licensing fee criteria more fairly reflect the time and
personnel costs to the Department for inspections, as the inspection process itself is risk-based.

Eliminating the exemption from the requirement to obtain an RFE license, in order to conduct
retail sales of meat or poultry products that do not bear an inspection legend, should not pose a
major fiscal impact on meat establishments operating under state or federal meat inspection
programs. Both meat inspection programs require all inspected products to be produced under
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HACCP. HACCP plans for cured or shelf-stable products, developed in compliance with state
or federal meat inspection requirements, will meet requirements in the revised rule applicable to
such products made only under an RFE license.

DATCP Contact
Questions and comments related to this rule may be directed to:

Steve Ingham, Administrator

Division of Food and Recreational Safety

Department of Agriculture, Trade and Consumer Protection
P.O. Box 8911

Madison, WI 53708-8911

Telephone: (608) 224-4701

Email: Steve.Ingham@wisconsin.gov

SECTION 1. ATCP 75 is repealed and recreated to read:

Chapter ATCP 75
RETAIL FOOD ESTABLISHMENTS
Subchapter I — Definitions and General Provisions
ATCP 75.01 Authority and purpose.
ATCP 75.02  Applicability.
ATCP 75.03  Adoption of Wisconsin food code.
ATCP 75.04  Definitions.
Subchapter II - Licensing and Fees
ATCP 75.06 Retail food establishments; licensing.
ATCP 75.063 Retail food establishments; license exemptions.
ATCP 75.065 Retail food establishments; license exemption for food processing.

ATCP 75.067 License holder responsibilities.




18

9

20

21

22

23

24

25

26

27

28

29

30

31

32

33

34

35

36

37

33

39

40

41

ATCP 75.07

Mobile retail food establishment base; licensing.

ATCP 75.075 Plan review.

ATCP 75.08

Retail food establishment fees.

Subchapter I11 - Enforcement and Appeals

ATCP 75.10
ATCP 75.12

ATCP 75.14

ATCP 75.16

Enforcement.

Suspension or revocation of license.
Appeals of actions by the department; right of hearing.

Appeals of actions by agent health departments.

Subchapter IV — Standards for Retail Food Establishments

ATCP 75.18

ATCP 75.20

Qualifications of an authorized representative conducting inspections.

Inspections.

Subchapter V — Vending Machines

ATCP 75.30

ATCP 7532

ATCP 7534

ATCP 75.36

ATCP 75.38

ATCP 75.40

ATCP 75.42

Applicability.

Approval of vending machines and related equipment.
Vending machine records.

Maintenance and service connections.

Sanitization.

Waste disposal.

Delivery of foods.

Subchapter Y1 - Micro Markets‘

ATCP 75.44
ATCP 75.46

ATCP 75.48

ATCP 75.50

Applicability of rules.

Location.
License holder responsibilities.

Nature and source of food and beverages offered for sale.
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ATCP 75.52 Equipment.
ATCP 75.54  Security.
ATCP 75.56 Routine maintenance at a micro market.
Subchapter I — Definitions and General Provisions

ATCP 75.01 Authority and purpose.

(1) The department licenses and regulates retail food establishments as defined in this
chapter under s. 97.30, Stats. Under s. 97.41 (1m), Stats., the department may also authorize
local health departments as local agents of the department to license and regulate retail food
establishments.

(2) The department has adopted this chapter under authority provided in ss. 93.07 (1), 97.12,
97.30 (5), 97.33, 97.613, 97.62, 97.625, 97.65 and 227.14 (1s), Stats., which authorizes the
department to prescribe rules for retail food establishments and to enforce those rules for the
purpose of protecting public health and safety. This chapter, including ch. ATCP 75 Appendix,
establishes -deﬁnitions; sets standards- for management and peréonnel and for safe food |
operations, equipment, and facilities; provides for retail food establishment plan review, license
issuance, inspection, and enforcement actions; and requires food protection practices certification
for retail food establishment operators.

(3) During an inspection to evaluate compliance with this chapter and the Appendix, the
department or its agent shall assess existing facilities or equipment that were in use before the
effective date of this chapter and the Appendix....[LRB inserts date] based on all of the
following considerations:

(a) Compliance with food-contact surface requirements in ch. ATCP 75 Appendix, part 4-

101.
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(b) Compliance with requirements for cooling, heating, and holding temperature capability
in equipment, under ch. ATCP 75 Appendix part 4-301.11.

ATCP 75.02 Applicability.

(1) The provisions of this chapter, including ch. ATCP 75 Appendix, apply to any retail food
establishment as defined in this chapter.

(2) A business or an organization operating as a retail food establishment that is exempt from
licensing as a retail food establishment shall still meet the requirements as specified under sub.
(). | |

ATCP 75.03 Adoption of Wisconsin food code. As permitted by s. 227.14 (1s), Stats., an
amended version of the 2013 U.S. food and drug administration (FDA) model food code,
adopted as ch. ATCP 75 Appendix, is adopted and retitled the Wisconsin food code and is in the
format of the FDA-recommended food code to ensure uniformity.

ATCEP 75.04 Definitions. In this chapter:

(15 “Active managerial confrol” means the purposefui incorporation of systems in a retail
food establishment that proactively reduce the risk of foodborne illness hazards through
monitoring and verification.

(2) “Additional area” means a non-contiguous, separately located area that is on the same
premises, but that is not a part of the primary food processing or warewashing operation, but

contributes to the overall food operation. “Additional area” includes but is not limited to a

* banquet staging area, bakery preparation area, produce preparation area, or outdoor cooking area.

(3) “Adulterated” has the meaning specified in 21 USC 342.
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(4) “Agent” means the city, county, village, or consortium health department designated by
the department, in accordance with s. 97.41 Stats., to issue licenses and make investigations and
inspections of retail food establishments under this chapter.

(5) “Amenable” means animal species or products made from animal species subject to
mandatory inspection under state or federal meat and poultry inspection regulations.

(6) “Catering” means contracting for the preparation and service of a defined amount of food
at a specific location, other than the licensed retail food establishment, to a defined set of guests
at a wedding or similar event, or to participants in an organized group or activity. Catering does
not include sale of individual meals directly to the consumer.

(7) “Certified food protection manager” means a person who holds a valid certificate of food
protection practices issued under s. 97.33, Stats.

(8) “Cold holding” means maintaining a time/temperature controlled for safety food (TCS)
under refrigeration at a temperature of 41°F or below.

(9) “Concession stand” means a food stand that serves meals in connection with a youth
sporting event, operated exclusively for the benefit of a participating youth sports team or
program, or the governing youth sports organization.

(10) “Condiment” means a non-meal food item added to food to enhance flavor or
enjoyment.

Note: Sauces, dressings, relishes and spices are examples of condiments.

(11) “Contract cook” is a person who is under contract to only prepare food onsite, with food
provided by the contractor, for a private occasion to the contractor or the contractor’s guests.
(12) “Cooling” means the process of reducing the temperature of a TCS food by refrigeration

or alternate methods to a temperature of 41°F or below within a defined time period. Cooling
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does not include removing a TCS food from refrigeration during processing at ambient air
temperature and then immediately returning the food to refrigeration.

(13) “Department” means the Wisconsin department of agriculture, trade, and consumer
protection.

(14) “Division” means the division of food and recreational safety.

(15) “Extensively remodeled” means the condition of an existing retail food establishment
that has undergone reconstruction or repair that altered the design or operation of the food
service area, beyond redecorating, cosmetic refurbishing, replacing like equipment, or altering
seating design or capacity.

(16) “Food” has the meaning given in s. 97.01 (6), Stats.

(17) “General public” means any person choosing to patronize a retail food establishment
including, but not limited to employees, members, guests, customers, or occupants of private
clubs, industrial plants, offices, or businesses. “General public” does not include any of the
following: | | |

(a) Members of a household or personal guests in a private home, who are served a meal
prepared by a member of the household.

(b) Persons who are served a free meal by a religious or other nonprofit charitable
organization, as defined under 26 USC 501 (c), at a kitchen, shelter or similar location where
meals are served.to the needy.

(¢) Members and guests of a religious organization, such as a church, synagogue, temple, or
mosque, who are served a meal in conjunction with a religious service or celebration when

members of the religious organization prepare the meal.
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(d) Members and guests of a fraternal, patriotic, or service organization who are served a
meal prepared by the organization’s members or affiliates, when the meal is part of, or incidental
to, a meeting of the organization.

(e) Employees attending an occasional meal prepared by their coworkers for the purpose of
expressing appreciation or building workplace morale.

(f) Guests attending a meal served in connection with a birthday, anniversary, or similar
celebration, if persons participating in the celebration prepare the food.

(g) Residents, patients, employees, or visitors of patients or residents of a health care facility,
defined in s. 150.84 (2), Stats.

(h) Residents, clients, employees, or visitors of residents or clients of a facility licensed
under ch. 48, Stats.

(i) Inmates, residents, employees, or guests of inmates or residents of a prison, defined in s.
302.01, Stats., a county jail, defined in s. 302.30, Stats., a juvenile correctional facility, defined
in s. 938.02 (lOé), Stats., or a juvenile deténtion facility, defined in s 938.02 (10r), Stats. |

(17) “Health department” has the meaning given it in s. 250.01 (4), Stats.

(18) “Hot holding” means maintaining a TCS food at a temperature of 135°F. or above after
cooking or reheating.

(19) “Imminent health hazard” means a condition that presents a substantial likelihood to
cause severe adverse health consequences or death.

(20) "‘Locally sponsored sportihg event” means a compeﬁtive game, taking place inside or
outside, specifically for youth, that is organized or sponsored by one or more local business,
governmental, or other civic organization, or by parents of the youth, including a

school—sponsored interscholastic sports competition.
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(21) “Meal” means food that is ordered, prepared for, or served to a customer with or without
a beverage and is obtained from the retail food establishment in a ready-to-eat form with the
expectation of immediate consumption, although consumption may occur at another location.
“Meal” does not include single-bite sized free food samples or an equivalent portion given away
to demonstrate the characteristics of the food.

(22) “Micro market” means any indoor, unstaffed, self-service area that is accessible only to
persons authorized by the person in control of the premise and not accessible to the general
public, where a customer may obtain unit servings of food or beverage, either in bulk or in
package before payment at an automated kiosk or by other automated method, without the
necessity of replenishing the area between each transaction. A micro-market does not include a
vending machine and does not include a device which dispenses only bottled, prepackaged, or
canned soft drinks, a one cent vending device, a device only dispensing candy, gum, nuts, nut
meats, cookies, or crackers, or a device dispensing only prepackaged Grade A pasteurized milk
products. | | |

(23) “Micro market operator” means the person maintaining a place of business in the state
and responsible for the operation of one or more micro markets.

(24) “Mobile retail food establishment™ has the meaning of “mobile food establishment”
given in ch. ATCP 75 Appendix part 1-201.10 (B).

(25) “Mobile or transient retail food establishment-not serving meals” means any of the
following:

(a) A mobile retail food establishment, as defined in sub. (24), or a transient retail food
establishment, as defined in sub. (39), where food processing is conducted primarily for direct

retail sale of “time/temperature control for safety food” to consumers at the mobile or transient
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facility, and does not prepare, serve, or sell any meals.

(b) A mobile retail food establishment, as defined in sub. (24), or a transient retail food
establishment, as defined in sub. (39), from which food is sold to consumers at retail, whether ox
not that mobile or transient facility sells “time/temperature control for safety food” or processes
food, and does not prepare, serve, or sell any meals.

(26) “Mobile or transient retail food establishment-serving meals” means a mobile retail food
establishment, as defined in sub. (24), or a transient retail food establishment, as defined in sub.
(39), that prepares, serves, or sells any meals.

(27) “New retail food establishment™ means a retail food establishment not previously
operated by the current license applicant.

(28) “Occasional” or “occasionally” means not more than 12 days for non-meal food sales
and not more than 3 days for meal food sales during any licensing year.

(29) “Person” has the meaning in ch. ATCP 75 Appendix part 1-201.10.

(35) “Personal Chef” means.an individual hired to prei)are meals in a person’s private home
for that individual, their family, or non-paying guests.

(31) “Potluck” means an event to which all of the following conditions apply:

(a) Attendees of the event provide food and beverages to be shared with other attendees and
consumed at the event.

(b) No compensation is provided to any person who conducts or assists in providing the

" event or who provides food and beverages to be shared at the event, and no compensation is paid

by any person for consumption of food or beverages at the event.
(c) The event is sponsored by any of the following:

1. A church.
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2. A religious, fraternal, youth, or patriotic organization or service club.

3. A civic organization.

4. A parent—teacher organization.

5. A senior citizen center or organization.

6. An adult day care center,

(32) “Retail” means selling food or food products directly to any consumer only for
consumption by the consumer or the consumer’s immediate family or non-paying guests.

(33) “Retail food establishment” includes all of the following;

(a) Retail food establishment- not serving meals as defined in sub. (34).

(b) Retail food establishment- serving meals as defined in sub. (35).

(c) Vending machine as defined in sub. (40).

(d) Micro market as defined in sub. (22).

(¢) Mobile or transient retail food establishment-not serving meals as defined in sub. (25).

(f) Mobile or transient.retaii food establishment—rserving meals as defined irn sub. (26).

(2) Retail food establishment serving prepackaged meals as defined in sub. (36).

(34) “Retail food establishment- not serving meals” means any of the following:

(a) A permanent retail food establishment where food processing is conducted primarily for
direct retail sale of “time/temperature conirolled for safety food” to consumers at the facility, and
the total non-meal sales exceed 50% of all retail food sales.

(b) A permanent retail food establishment from which food is sold to consumers at retail,
whether or not that facility sells “time/temperature controlled for safety food” or processes food,

and the total non-meal sales exceed 50% of all retail food sales.
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(35) “Retail food establishment- serving meals” means a permanent retail food establishment
operating as a restaurant where the total meal sales exceed 50% of all retail food sales. A retail
food establishment- serving meals includes any building, room, or place where meals are
prepared, served, or sold to the general public and all places used in connection with the
building, room, or place; and any public or private school lunchroom for which food service is
provided by contract. A retail food establishment- serving meals does not include any of the
following:

(a) Taverns that serve free lunches consisting of popcorn, cheese, crackers, pretzels, cold
sausage, cured fish, or bread and butter.

(b) Non-profit organizations, under 26 USC 501 (c), including churches, religious, fraternal,
youth, or patriotic organizations; service clubs; and civic organizations that occasionally prepare,
serve, or sell meals to transients or the general public.

(c) Any public or private school lunchroom for which food service is directly provided by
the school. | | |

(d) Bed and breakfast establishments.

(e) A licensed vending machine that serves food or beverages.

(0) Any college campus as defined in s. 36.05 (6m), Stats., institution as defined in s
36.51 (1) (b), Stats., or technical college that serves meals only to the students enrolled in the
college campus, institution, or school or to authorized elderly persons under s. 36.51 or 38.36,
Stats.

(g) A concession stand at a locally sponsored sporting event, such as a little league game.

(h) A potluck event.
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(36) “Retail food establishment serving prepackaged meals” means a retail food
establishment-serving meals that only serves individually wrapped single food servings that are
prepared and packaged off—premises by a food processing plant or retail food establishment,
licensed under s. ATCP 75.06 (1), with preparation at the retail food establishment limited to
heating and serving by establishment personnel.

(37) “Special event” means (a) A department-recognized event that is sponsored, planned,
organized, and publicly advertised by organizations that include the following:

1. Neighborhood associations.

2. Religious groups.

3. Cultural groups.

4. Political parties.

5. Churches.

6. Schools.

7. Sports tea;ms.

8. Fraternal organizations.

9. Non-profit organizations.

10. City, county, state or federal governments.

(b) Special events are limited to gatherings of people for concerts; sporting events; trade
shows; flea markets or farmers markets; public exhibitions by artists, craftsman, or vehicle
enthusiasts; a fair, carnival, circus, or governmentally recognized celebration based on a specific
calendar date such as a holiday or anniversary; or any other event approved by the regulatory

agency. A “potluck” is not a "special event”.
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(38) “Time/temperature control for safety food” or “TCS food” has the meaning given in ch.
ATCP 75 Appendix part 1-201.10 (B).

(39) “Transient retail food establishment” means a temporary retail food establishment that
operates at a fixed location in conjunction with a special event and sells or serves food for a
period of no more than 14 consecutive days or in conjunction with an occasional sales
promotion.

(40) “Vending machine” means any self-service device offered for public use that, upon
insertion of a coin or token, or by other means, dispenses unit servings of food or beverage either
in bulk or in package, without the necessity of replenishing the device between each vending
operation. “Vending machine” does not include a micro-market or a device which dispenses only
bottled, prepackaged or canned soft drinks, a one-cent vending device, a vending machine
dispensing only candy, gum, nuts, nut meats, cookies, or crackers, or a vending machine
dispensing only prepackaged grade A pasteurized milk or milk products.

41 “Vénding machine location”rhas the meaning in s. 97.01 (15w), Stats.

(42) “Vending machine operator” has the meaning prescribed in s. 97.01 (13y), Stats.

(43) “Wholesale” means the sale of any food to a person or commercial entity who will either
re-sell it, distribute it for re-sale, or use it as an ingredient in a product that will be offered for
sale. Wholesale includes activities in which the processor relinquishes control of the food.
Wholesale does not include the movement of food between two food processing p]ahts or retail
food establishments licensed to the same licensee, except for the movement of dairy products as
specified in s. ATCP 65.04.

Subchapter II - Licensing and Fees

ATCP 75.06 Retail food establishments; licensing.
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(1) LiCENSE REQUIRED. Except as provided under s. ATCP 75.063, no person may operate a
retail food establishment without a valid license issued by the department or its agent. Issuance
of a retail food establishment license shall be done in accordance with all of the following:

(a) Each retail food establishment shall have a separate license.

(b) The current retail food establishment license issued by the department or its agent shall
be posted in a place visible to the general public. A license may not be altered or defaced.

(c) A retail food establishment license is not transferable between persons or establishments.

Note: An agent, as defined in s. ATCP 75.04(4), has authority under s. 97.615 (2) (d), Stats., to establish and
collect fees for licenses issued by the agent. The operator of a retail food establishment licensed by an agent should

contact the agent for its license fee schedule.

(2) LICENSE DURATION AND RENEWAL.

(a) Each license issued under this subchapter expires on June 30, except that a license
initially issued during the period beginning on April 1 and ending on June 30 expires on June 30
of the following year, except when any of the following conditions exist:

1. The agent of a city of the 1st class may issue to a retail food establishment the license
required under sub. (1) at any time during the year. A license issued under this subdivision shall
expire one year from the date of its issuance.

2. The license holder may request an extension to the term of a license, issued under par. (a)

by the agent of a city of the 1st class, for the purpose of aligning the annual term of any other

 license or permit issued to that retail food establishment with the annual term of a license to be

issued to that retail food establishment under subd. 1. The agent may require the license holder
that receives an extension under this subdivision to pay a prorated fee in an amount determined

by dividing the license fee imposed under s. 97.41 (4), Stats., by 12 and multiplying the quotient
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by the number of months by which the license issued under par. (a) is extended under this
subdivision.

(b) Each license shall be renewed annually as provided in sub. (3).

(¢} Transient retail food establishment licenses shall be valid for a period not to exceed 14
days in conjunction with a specific special event.

(3) LICENSE APPLICATION AND RENEWAL. () Initial license. A person applying for a retail
food establishment license shall apply on a form provided by the department or its agent. The
applicant shall fully complete the application form and send it with all applicable fees required

under this section and any previous fees due to the department.

Note: To obtain a copy of the retail food establishment license application form, or to determine which agent to

contact for an application form, call (608) 224—4923 or send an email to datcpdfslicensing@wi.gov.

(b) License renewal. To renew the license of a retail food establishment, the license holder
shall pay the fee, specified under Table ATCP 75.08 B, to the department before the license
expires, along with any previous fees due to the department. If the license holder does not make
the payment to renew the license of a retail food establiéhment to the department before the
license expiration date, the late fee specified under Table ATCP 75.08 B shall be paid in addition

to the license fee.

Note: Contact the department at (608) 224-4720 for questions regarding a retail food establishment license

renewal or to determine which agent to contact.

(c) Refusal of license issuance or renewal. The department or its agent may refuse to issue or
renew a license to operate a retail food establishment under any of the following circumstances:

1. The department or its agent has not conducted a pre-licensing inspection of a new retail

food establishment.
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2. The license holder has not corrected a violation for which the department or agent has
issued a written health or safety related order at the retail food establishment,

3. The license holder has not paid all applicable fees under s. ATCP 75.08, including the
permit fee, pre-licensing fee, reinspection fee, or other applicable fees.

4, The license holder or applicant has modified, repaired, or maintained the retail food
establishment in a manner that does not comply with ch. ATCP 75 Appendix.

5. The license holder or applicant has violated ch. 97, Stats., ch. ATCP 75, or any order,
ordinance, or regulation created by a village, city, county, or local board of health having
jurisdiction, provided such violation is related to the operation of the retail food establishment.

(4) ACTION ON LICENSE APPLICATION, Within 30 business days after the department or its
agent receives a complete license application, the department or its agent shall do one of the
following:

(a) Grant the application.

(b) Deny the application. If the department ‘01' its agent denies the application it shall give the
applicant written notice specifying the reasons for the denial.

(5) PRE-LICENSING INSPECTION. Except as specified in pars. (a), (b), and (c), the department
or its agent may not issuc a license for a new retail food establishment until it conducts a pre-
licensing inspection of the new retail food establishment for compliance with this chapter and all
fees in Table ATCP 75.08 B have been paid, including any applicable pre-licensing fee.

(a) A pre-licensing inspection may not be conducted for a transient retail food establishment,
vending machine, or vending machine operator.

(b) A pre-licensing inspection may not be conducted and a pre-licensing fee may not be

charged under any of the following conditions:

23




358

359

360

361

362

363

364

365

366

367

368

369

370

371

372

373

374

375

376

377

378

379

1. An individual license holder transfers ownership of the retail food establishment to an
immediate family member, as defined in s, 97.605 (4) (a) 2., Stats.

2. A retail food establishment remains at the location for which the license was issued and
at least one individual who had an ownership interest in the sole proprietorship or business entity
to which the license was issued retains an ownership interest in the newly formed sole
proprietorship or business entity that will be the license holder.

3. A mobile retail food establishment license holder transfers from an agent issued license
to a State-issued license.

(c) Initial inspection of micro-market. The department or its agent may issuc a license for a
new retail food establishment that is a micro-market before it inspects the new retail food
establishment that is a micro-market for compliance with this chapter. Before one year after the
date that the department or its agent issues a license for a new retail food establishment that is a
micro-market, it shall inspect the new retail food establishment for comphance with this chapter

(6) CONDITIONAL LICENSE. Lixcept asrpr0v1ded in s. 93.135, Stats., the department may
condition the initial issuance, renewal, or continued validity of a license issued under this section
upon the requirement that the license holder correct a violation of this chapter and its Appendix,
s. 97.605, Stats., or ordinances adopted under s. 97.615 (2) (g), Stats., within a period of time
specified by the department or its agent. If the condition is not met within the specified time or
after an extension of time as approved by the department or its agent, the license is void. No
person may operate a retail food establishment after a license has been voided under this
paragraph, and any person who does so shall be subject to the penalties under ss. 97.72 and

97.73, Stats. A license holder, whose license is voided under this paragraph, may appeal the
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decision under ss. ATCP 75.14 or 75.16. The license holder may reapply for a new license when
they have met requirements under this chapter.

(7) VOIDED LICENSE FOR FAILURE TO PAY FEES. If an applicant or license holder fails to pay
all applicable fees, late fees, and processing charges under s. ATCP 75.08 (3) within 15 days
after the applicant or owner receives notice of an insufficiency or within 45 days after the
expiration of the license, whichever occurs first, the license is void. A license holder, whose
license is voided under this subsection, may appeal the decision under ss. ATCP 75.14 or 75.16.
Tn an appeal concerning a voided license under this subsection, the burden of proof is on the
license applicant or holder to show that all applicable fees, late fees, and processing charges have
been paid. During any appeal process concerning a payment dispute, operation of the retail food
establishment is deemed to be operation without a license and is subject to the fees under s.
ATCP 75.08 (3) (e) in addition to the fees otherwise due, unless the applicant or license holder
meets its burden of proof under this subsection.

8 LICﬁNSE HOLDER QUALIFiCATiONS. To qualify for a licénse, an applicant shall dorall of
the following:

(a) Be an owner of the retail food establishment or an officer of the legal entity owning the
retail food establishment.

(b) Comply with the requirements of this chapter.

{c) Allow authorize(i representatives of the department or its agent access to the retail food
establishment and provide required information to those authorized representatives.

(d) Pay the applicable license fees at the time the application is submitted.

ATCP 75.063 Retail food establishments; license exemptions. A retail food establishment

license is not required under s. 97.30 (2) (b), Stats., or this section for any of the following:
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403 (1) A retail food establishment that sells only packaged foods or fresh fruits and vegetables,
404  provided the establishment does not sell “time/temperature control for safety food” and does not
405  engage in food processing.

406 (2) A retail food establishment operated by a person holding a food processing plant license
407  under s. 97.29, Stats,, if all the following apply:

408 (a) The person operates the retail food establishment at the same location as the licensed

409  food processing plant.

410 (b) Sales from the retail food establishment are included in the computation of the food

411 processing plant license fee under s, ATCP 70.06.

412 (¢) Retail food sales from that location comprise no more than 25% by dollar volume of all
413 food sales from that location.

414 (d) The operator of the food processing plant is not engaged in the activity of a retail food
415  establishment — serving meals.

416 (35 A retail food establishrﬁent operated by a person ﬁolding a dairy plant licenée under s.
417 97.20, Stats., if all the following apply:

418 (a) The person operates the retail food establishment at the same location as the licensed

419  dairy plant.

420 (b) Food sales from that location, other than sales of dairy products produced at that location,
421  comprise no more than 25% by dollar volume of all dairy and nondairy food sales from that

422 location.

423 (c) The operator of the dairy plant is not engaged in the activity of a retail food establishment

424  —serving meals.
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{4) A vending machine commissary, including one that supports operations of a micro
market, or a warehouse supporting operations of vending machines or a micro market.

(5) A retail food establishment primarily engaged in selling honey, cider, sorghum, or maple
syrup produced by the operator of the retail food establishment, if the operator conducts no other
food processing activities at that retail food establishment.

(6) A retail food establishment — not serving meals, operated occasionally by a religious,
charitable or nonprofit organization as defined under 26 USC 501 ().

(7) A retail food establishment — serving meals, operated by a church; religious, fraternal,
youth, or patriotic organization; service club; or civic organization, as defined under 26 USC 501
(c), that occasionally prepares, serves, or sells meals to transients or the general public,

(8) A contract cook who does all of the following:

(a) Ts paid for his or her service, culinary skills, technique, or expertise.

{b) Uses the food prov1ded by the contractor employmg the cook’s services.

(c) Does not prepare or store food in quantities sufficient for use at multlple sites or for
meals served to the general public. If a contract cook prepares or stores food in bulk quantities
for use at multiple sites or for meals served to the general public, the contract cook shall obtain a
food processing plant license.

(d) Does not transport any portion of a meal prepared by the contract cook from one location
to another location. If a contract cook transports any portion of a meal prepared by the contract
cook from one location to another location, the contract cook shall obtain a food processing plant
license.

(9) A personal chef who does all of the following:

(a) Is paid for his or her service, culinary skills, technique, or expertise.
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(b) Either uses food provided by the contractor employing the chef’s services or the chef
shops for food from a list provided by the contractor.

(¢) Uses only the home kitchen of the contractor to prepare food for the contractor,
contractor’s family, or contractor’s non-paying guests.

(d) Does not prepare or store food in quantities sufficient for use at multiple sites or for
meals served to the general public. If a personal chef prepares or stores food in bulk quantities
for use at multiple sites or for meals served to the general public, the personal chef shall obtain a
food processing plant license.

(e) Does not transport any portion of a meal prepared by the personal chef from one location
to another location. If a personal chef transports any portion of a meal prepared by the personal
chef from one location to another location, the personal chef shall obtain a food processing plant
license.

(10) The location where a caterer is serving food that was prepared at the caterer’s licensed
retail food establishrﬂent. | |

(11) At abusiness location to which a licensed retail food establishment transports prepared
food and conducts sales of individual meals directly to a work place’s employees or the guests of
the employees for no more than 2 days in any 7 day period at the same location, if all of the
following requirements are met:

(a) The license holder shall conduct all food preparation activities at the licensed retail food
establishment, except for final assembly at the service location.

(b) The license holder shall transport all food to the service location.

(¢) The license holder shall conduct all food service and sales.
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(d) The license holder shall provide food service utensils in sufficient quantity to adequately
facilitate the meal service.

() The license holder shall clean and sanitize onsite food equipment before and after use.

(f) The license holder shall return all food, utensils, and service ware to the licensed retail
food establishment for disposal or cleaning and sanitizing

(g) The license holder and business shall have a written agreement requiring adequate access
and use of conveniently located restrooms by the license holder staff at the service location. The
license holder shall furnish the written agreement to the division or its agent upon request.

(h) In the absence of adequate hand washing facilities, the license holder shall provide
portable handwash facilities (i.e. foot pump, electrical, or battery operated) at the service location
during food service.

(i) The license holder shall employ a certified food protection manager, as defined in s.
ATCP 75.04 (7) who shall be present at the service location durmg food service.

() The license holder shall transport and hold food at temperatures, according to either the
requirements in ch. ATCP 75 Appendix or an approved time-as-a-public-health-control-plan.

ATCP 75.065 Retail food establishments; license exemption for food processing. (1) A
license holder may wholesale up to 25% of the gross annual sales of food that is manufactured
and used in the retail food establishment without obtaining an additional food processing plant
license under ch. ATCP 70. This exeﬁlption does not allow the manufacturing for wholeéale or
distribution of any of the following:

(a) Food that must be processed, in compliance with 21 CFR 108, 113, 114, in hermetically
sealed containers.

(b) Dairy products or amenable meat and poultry products, except as allowed in ch. ATCP 55
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(¢) Food processed at a mobile or transient retail food establishment.

(2) The following items may be processed in a retail food establishment under the 25%
wholesale exemption in sub. (1):

(a) Juice processed in compliance with 21 CFR 120,

(b) Fish and fishery products processed in compliance with 21 CFR 123.

(3) The license holder is responsible for notifying, as deemed appropriate by the license
holder, wholesale customers of any adulterated or misbranded products as necessary to protect
public health. No written recall plan is required. Examples of customer notification could
include website language, email, mail system, face-to-face, or other effective methods.

ATCP 75.067 License holder responsibilities. Upon acceptance of the license issued by
the department or its agent, the license holder shall do all of the following in order to retain the
license:

(1) Comply with the provisions of this chapter and its Appendix, including the conditions of
a variance granted as specified in ch.VATCP 75 Appendix part 71-106.14. |

(2) If a license holder is required to operate with a HACCP plan, under ch. ATCP 75
Appendix part 1-106.11, it shall comply with the plan as specified in ch. ATCP 75 Appendix part
1-106.14.

(3) Immediately contact the department or its agent to report an illness of a food employee or
conditional employee as specified in ch. ATCP 75 Appendix part 2-201.11(B).

(4) Immediately discontinue operations and notify the department or its agent if an imminent
health hazard may exist.

(5) Replace existing facilities and equipment that no longer comply with the criteria set forth

in ch. ATCP 75 Appendix.

30




516

517

518

519

520

521

522

523

524

525

526

527

528

529

330

531

532

533

534

535

536

537

538

(6) Comply with directives of the department or its agent including deadlines for taking
corrective actions specified in inspection reports, notices, orders, warnings, and other directives
issued by the department or its agent for the license holder’s retail food establishment or in
response to community emergencies.

(7) Accept notices issued and served by the department or its agent according to law.

(8) Be subject to the administrative, civil, injunctive, and criminal remedies authorized in
law for failure to comply with ch, ATCP 75 Appendix, and any other directive of the department
or its agent, including deadlines for corrective actions specified in inspection reports, notices,
orders, warnings, and other directives.

ATCP 75.07 Mobile retail food establishment base; licensing. (1) Except for a mobile
retail food establishment that operates only as a transient retail food establishment, each mobile
retail food establishment shall have a base with its own license. The license holder shall submit a
copy of the base license to the department or its agent upon application for a mobile retail food
establishment license. | | |

(2) The base shall be appropriate to support all the activities that will occur at the mobile
retail food establishment, such as food preparation activities, cleaning and sanitization, storage,
water and waste water handling and disposal.

(3) The license holder shall post a copy of the base license in a visible location in the mobile
retail food establishment.

(4) The license holder shall provide a regulatory authority inspection report from the last 12
months for the base location upon request by the department or its agent.

(5) The license holder shall provide a copy of the schedule for the use of the base to the

department or its agent upon request.
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(6) The license holder, upon the department or its agent’s request, shall provide details
showing how the license holder will store, prepare, and hold for service, food in the mobile retail
food establishment.

(7) The department and its agent shall honor a current base license from another state, if the
license holder meets the relevant conditions under this section.

(8) The department may grant a variance, as specified in ch. ATCP 75 Appendix part 1-
104.11, for a mobile food establishment to operate without a licensed base.

ATCP 75.075 Plan review. An applicant or license holder of a new or extensively
remodeled retail food establishment shall submit a retail food establishment plan to the
department or its agent. The department or its agent may require an applicant or license holder to
submit this documentation when a change of ownership has occurred.

(1) APPROVAL REQUIRED, An applicant or license holder shall obtain plan approval from the
department or its agent before any of the followmg occurs: |
| (2) The applicant or hcense holder begins construction of a retall food estabhshment

(b) The license holder modifies or extensively remodels a retail food establishment.

(2) APPLICATION FOR PLAN APPROVAL. {a) An applicant for plan approval shall submit all of
the following to the department or its agent:

1. A fully and accurately completed, signed, and dated application for plan approval on a
form provided by the department or its agent.

2. Equipment layout plans.

3. Equipment schedules.

4. Detailed descriptions of food processing operations.

5. Menus.
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6. Copies of other state, county, or municipal approvals relating to the operation of the retail
food establishment.

7. A copy of the plans and specifications drawn to scale or a drawing indicating distance of

separation measured in feet in accordance with the applicable requirements of this chapter.

8. Any other information required by the department or its agent regarding the operation of

the retail food establishment as it relates to the health, safety, and welfare of the public.

Note: To obtain a copy of the plan approval application form, send an email to datepdfslicensing@wisconsin.gov or contact

the Bureau of Food and Recreational Businesses at (608) 224-4700 or PO Box 8911, Madison, Wisconsin 53708—8911.

(b) If the department or its agent receives a plan or application that is not completed as
specified in par. (), the department shall contact the plan applicant to seek additional
information.

(c) Within 30 days after receipt of complete information under par. (a), or any additional
information requested under par. (b), the department or its agent shall approve or deny the plan.
If the department or its agent approves the plan, the department or its agent shall issue a plan
approval letter to the plan applicant. If the department or its agent denies a plan, it shall give the
plan applicant the reason for the denial, in writing. The plan applicant may appeal the decision
made by the department or its agent under ss. ATCP 75.14 and 75.16.

ATCP 75.08 Retail food establishment fees. (1) LICENSE CATEGORY ASSIGNMENT.

(a) Criteria.

1. Except for a retail food establishment serving only prepackaged foods or meals, a
transient retail food establishment, a vending machine, a micro market, or a mobile retail food
establishment base with no food preparation, the department or its agent shall assign a retail food
cstablishment to a license category by evaluating the complexity of the retail food establishment

based on the criteria specified in Table A in this section.
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2. The department or its agent shall assign a retail food establishment, whose point value is
not greater than 2, to the simple license category.

3. The department or its agent shall assign a retail food establishment, whose point value is
at least 3, but not greater than 4, to the moderate license category.

4. The department or its agent shall assign a retail food establishment, whose point value is
5 or more, to the complex license category.

5. If the department or its agent orders a retail food establishment closed, or it has caused a
foodborne illness outbreak, the department or its agent shall immediately assign the retail food
establishment to the complex category for the current and following licensing year. If no further
outbreaks or closures occur, the department or its agent may reduce the license to the appropriate

license category assignment.
Note: The cause of a foodborne illness outbreak is determined using standard epidemiological practices.

(b) Point values for determining factors for assigning a retail food establishment’s license

category.
Table A
Determining Factors for Assigning License Categories Point
Value
A retail food establishment that only sells pre-packaged food or meal items, 0

regardless if the food items are time/temperature controlled for safety food.

The retail food establishment contains a self—service salad or food bar.*

The retail food establishment handles raw poultry, meat, eggs, or seafood.

The retail food establishment has a variance under 3-502.11 (special processing 1
methods**) or a required HACCP plan under 3-502.12 (reduced oxygen
packaging) of ch. ATCP 75 Appeéndix, Wisconsin Food Code.

The retail food establishment has an approval under 3-301.11 (bare hand contact | 1
plan) or 3-501.19 (time as a public health control plan) of ch. ATCP 75
Appendix, Wisconsin Food Code.

The retail food establishment has a catering operation or processes, packages, or | 1
holds customer preordered meals or food items.

The retail food establishment does cold holding, hot holding, or reheating of 1
time/temperature control for safety foods.
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The retail food establishment does cooling of cooked or reheated 1
time/temperature control for safety foods.

The retail food establishment prepares TCS food at their location and then 1
transports it to be sold, under the wholesale exemption for retail food
establishments

- The retail food establishment serves or sells food that requires food processing 1

activities including chopping, dicing, mixing, slicing, blanching, boiling,

cooking, packaging, and assembly in order for that product to be served or sold.
The retail food establishment has one or more additional areas where food |
preparation activities occur,
The retail food establishment specifically prepares or serves food to a population | 1
identified as highly susceptible, such as a nursing home or day care.

The retail food establishment has annual food sales greater than $5,000,000. |
601 * If only “condiments” or other non-meal, ready-to-eat, non-TCS foods are offered or displayed for
602 customer self-service, that display does not qualify as a salad or food bar, such as, but not limited to,
603 pickles, onions, non-TCS dessert topping, relishes, garnishes, and bakery items.
604 ** Smoking, curing, using food additives or components for preservation rather than flavor, reduced
605 oxygen packaging, operating a motluscan shellfish life-support system, custom processing, sprouting seeds
606 or beans, or any other method as determined by the department to require a variance.
607 (c) Request for different license category assignment. The license holder may ask the

608  department or its agent to reconsider the retail food establishment’s license category assignment

609  within 30 days of the category assignment.

610 Note: To request reconsideration of license category assignment, contact the Bureau of Food and Recreational
611  Businesses at 608—224-4700 or send your written request to the Bureau of Food and Recreational businesses at P.O.

612  Box 8911 Madison, WI 53708-8911. For an agent reconsideration, please contact the agent health department.

613 (2) FEE SCHEDULE. An applicant to the department for a retail food establishment license

614  shall pay an annual license fee as indicated in Table B:

615 Table B
Type of Retail |License Fee PreLicensing [Reinspection| Additional | Late | Operating
- Food ‘ Inspection Fee Reinspection | Fee Without a
Establishment Fee Fees License Fee
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Retail Food
Fstablishment —
not serving
meals (includes
mobile retail
food
establishment —
not serving
meals)

Prepackaged
TCS food

$45.00

$90.00

$90.00

$9.00

$90.00

Simple (final food
product is Non-
TCS)

$60.00

$90.00

$90.00

$12.00

$100.00

Simple (TCS)

$190.00

$190.00

$190.00

$38.00

$100.00

Moderate

$265.00

$190.00

$190.00

$53.00

$100.00

Complex

$685.00

$450.00

$450.00

$137.00

$100.00

Retail Food
Establishment
— serving meals
(includes Retail
food
establishment
serving
prepackaged
meals and
mobile retail
food
establishments
— serving
meals)

Prepackaged
TCS

$105.00

$130.00

$98.00

$130.00

$21.00

$749.00

Simple

$230.00

$320.00

. $240.00

$320.00

$46.00

$749.00

Moderate

$330.00

$470.00

$353.00

$470.00

$66.00

$749.00

Complex

$540.00

$770.00

$578.00

$770.00

$108.00

$749.00

Transient Retail
Food
Establishment

$749.00

Non-TCS food

$75.00
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616

617
618
619
620

621

TCS Food

$170.00

Mobile Retail
Food
Establishment
Base

No food
preparation or
processing
activities

$45.00

$45.00 $45.00 $9.00

$90.00

base.

All other base license fees are calculated on
the risk category assignment in Table A in
this section for the activity conducted at the

Vending

Vending
machine operator

$125.00

$25.00

$749.00

Vending
machine
license

$9.00 per
machine

$27.00 per
machine

Micro Markets

Single location

$40.00

$8.00

$80.00

Multiple
locations (on the
same premises).

$60.00

$12.00

$100.00

Note: A person applying for an annual retail food establishment license may be required to pay, in addition to the

license fee listed in Table B, a weights and measures inspection fee under s. ATCP 92.12.

(3) TYPES OF FEES. (a) Pre-licensing inspection fee. The applicant shall pay to the

department the applicable pre-licensing inspection fee listed in Table B before a license is issued

to a new retail food establishment under s. ATCP 75.06.

(b) License fee.
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1. Except as specified in subd. 2., the applicant shall pay an annual license fee to the
department, as listed in Table B, for each retail food establishment that the applicant applies for a
license to operate under s. ATCP 75.06. The department or its agent shall base the annual license
fee on the point values assigned to the retail food establishment under Table A.

2. Table A does not apply to a retail food establishment serving prepackaged meals or a
retail food establishment - not serving meals with only prepackaged foods, a transient retail food
establishment, a mobile retail food establishment base with no food service or processing
activities, a vending machine and vending machine operator, or a micro market. Fees for these
retail food establishments are listed separately in Table B.

(c) Late fee. If the license holder does not pay the fee for a license renewal before the
expiration date of the license, the license holder shall pay to the department the applicable late
fee, as indicated in Table B, in addition to the renewal license fee.

(d) Reinspection fee. If the department reinspects a retail food establishment because the
department has foun(i a violation of ch. 97, Stais., this chapter, or its appéndix during the
preceding inspection, the department shall charge the license holder the reinspection fee
specified in Table B. A reinspection fee is payable when the reinspection is completed, and is
due upon written demand from the department. The department may issue a demand for payment
when it issues a license renewal application to the license holder. If an additional reinspection is
required to correct violations of ch. 97, Stéts., this chapter, or its Appendix, the department shall
assess an additional reinspection fee as listed in Table B.

(e) Operating without a license fee. Any license holder found to be operating a retail food
establishment without a license shall pay to the department the applicable fee indicated in Table

B for their designated license category. For any license holder found to be operating a vending
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machine without a license, the license holder shail pay to the department 3 times the annual

vending machine license fee listed in Table B, in addition to all applicable fees.

Note: Anyone operating a retail food establishment without a license is also subject to a fine of not less than
$100 nor more than $1,000 under s. 97.72, Stats.

() Fees for special condition inspections. For each inspection or consultation activity that
is not directly related to the department’s licensing responsibilities, the department may charge
the requestor $175.

(g) Fee for operating without a certified food protection manager. The department shall
charge the license holder $150 for operating without a certified food manager as defined in s.

ATCP 75.04 (7).
Note: Certified food manager requirements may be found in Chapter 12 of ch. ATCP 75 Appendix.

(3) METHOD OF PAYMENT. If the applicant or license holder pays for a retail food
establishment license by check or other draft drawn upon an account containing insufficient
funds, the applicant or license holder shall, within 15 days after receipt of notice from the
department of the insufficiency, pay all applicable fees and the financial institution’s
processing charges by cashier’s check or other certified draft, or money order.

Subchapter IIT — Enforcement and Appeals

ATCP 75.10 Enforcement. (1) INSPECTIONS AND ACCESS TO THE PREMISES.

(a) Inspections. Under s. 97.12 (1) Stats., for the purpose of enforcing this chapter, the
department and its agents may, at reasonable hours, enter and inspect any premises for which a
license is required under this chapter or any farm, factory, warchouse, building, room,
establishment or place at or in which foods are manufactured, processed, packed, packaged,
stored or held for sale, and may enter any vehicle, including a vehicle used to transport or hold

foods in commerce. The department and its agents may also secure samples or specimens,
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including samples or specimens of food and any product or substance that may affect food,
examine and copy relevant documents and records, and obtain photographic and other evidence
needed to enforce this chapter or a rule promulgated under this chapter. The department shall
examine any samples secured and shall conduct other inspections and examinations needed to
determine whether there is a violation of this chapter. The department shall pay or offer to pay
the market value of samples taken.

(b) Reinspections. The department or its agent may reinspect a retail food establishment
whenever an inspection or the investigation of a complaint reveals the existence of a violation
that is potentially hazardous to the health and welfare of patrons or employees of the retail food
establishment. The time between an inspection, investigation, and a reinspection shall be
sufficient to allow the license holder time to correct the deficiencies. The department shall
charge a reinspection fee, according to Table ATCP 75.08 B or the applicable charges as
determined by an agent. If an additional reinspection is required because the license holder has
not correctéd a violation, the departn-lent shall assess the licensé holder an additional reiﬁspection
fee according to Table ATCP 75.08 B, or the applicable charges as determined by an agent. The
department may order the license holder to show just cause why the license should not be
suspended or revoked under s. ATCP 75.12.

(2) GENERAL ORDERS TO CORRECT VIOLATIONS. (&) If upon inspection of a retail food
establishment, the department or agent finds that the retail food establishment is not. designed,
constructed, equipped or operated as required under ch. 97 Stat., ch. ATCP 75 or its Appendix,
the department or agent shall issue a written order to correct the violation. The order shall

specify the correction needed for compliance and the deadline by which the license holder shall
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make the correction. The department or agent, at its discretion, may extend the deadline specified
in the order.

(b) If the license holder does not make the corrections to the violations by the deadline
stated in the order, or any extension of time granted for compliance, the department or agent may
issue an order under s. ATCP 75.12 to suspend or revoke the license to operate the retail food
establishment.

(¢) Unders. 97.12 (5), Stats., any person who fails to comply with an order of the
department shall forfeit $50 for each day of noncompliance after the order is served upon or
directed to the person. A person may appeal a forfeiture under s. ATCP 75.14.

(3) HoLD ORDERS. As specified under s. 97.12 (2) Stats.:

(a) Whenever any duly authorized inspector of the department has reasonable cause to
believe that any food examined by him or her is adulterated or misbranded and is dangerous to
health or misleading to the i mjury or damage of the purchaser or consumer, the mspector shall
issue énd deliver to the owner or custodian of the food a holding order prohibiting the sale or
movement of the food for any purpose until the analysis or examination of the sample obtained
has been completed. A holding order may be effective for a period of no longer than 14 days
from the time of its delivery and it may be reissued for one additional 14~day period if necessary
to complete the analysis or examination of the food.

(b) No food described in a bolding order issued and delivered under par. (a) may be sold or
moved for any purpose without the approval of the department until such analysis or examination
has been completed within the time specified in par. (a). Upon completion of the analysis or

examination either of the following may apply:
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1. If the department upon completed analysis or examination determines that the food
described in such holding order is not adulterated or misbranded, then the owner or custodian
thereof shall be promptly notified in writing, and such holding order shall terminate upon
notification.

2. Where the analysis or examination shows that the food is adulterated or misbranded and
is dangerous to health or misleading to the injury or damage of the purchaser or consumer, the
owner or custodian of the food shall be notified in writing within the effective time of the
holding order. Such notice has the effect of a special order issued under s. 93,18, Stats. Upon
receipt of a notice, the food subject to the holding order may not be sold, moved, disposed of or
brought into compliance with applicable standards without the approval of the department. If
such food is not brought into compliance, sold, moved, or disposed of within 30 days, or other
agreed upon period of time, from the date the owner or custodian received notice that the food
was adulterated or misbranded, the department may issue an order directing the disposition of the
food. Such an order has th-e effect of a special order éssued under s. 93.18, Stafs.

(c) Any person violating an order issued under this subsection may be fined not more than
the maximum amount or imprisoned not more than one year in the county jail or both. The
maximum fine under this paragraph equals $10,000 plus the retail value of the product moved,
sold, or disposed of in violation of the order issued under this subsection.

(4) SPECIAL ORDERS AND ORDERS TO ABATE A DANGER TO PUBLIC HEALTH. As specified
under s. 97.12 (3), Stats.:

(a) The department may issue a special order as provided under s. 93.18 Stats,, to any

person engaged in the production, processing, sale, or distribution of food if the department
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finds a violation of this chapter or the rules promulgated under this chapter. An order shall state
the violations found and shall specify a deadline for correction.

(b) If the department finds that a piece of equipment, a facility, or a practice used is a
danger to public health, it may order that the situation be abated or eliminated immediately and
that the equipment, facility or practice not be used until the violation is corrected and the
correction is confirmed by the department. The department may, instead of issuing an order,
accept written agreements of voluntary compliance, which have the effect of an order.

ATCP 75.12 Suspension or revocation of license. The department may, by summary
order and without prior notice or hearing, suspend a license issued under this chapter if the
department finds that there has been a substantial failure to comply with the applicable
requirements of this chapter and the rules promulgated under this chapter and that the
continuation of the violations constitutes a serious danger to public health. The order shall be in
writing, have the force and effect of an order issued under g. 93.18, Stats., and is subject to right
of hearing before therdepartment, if requested ﬁithin 10 days after date o-f service,

ATCP 75.14 Appeals of actions by the department; right of hearing. If requested in
writing within 10-days after date of the service of an order, a hearing shall be conducted within
10 days after receipt of a request for a hearing. Enforcement of the order shall not be stayed
pending action on the hearing.

ATCP 75.16 Appeals of actions by agent health departments. If an agent issues a
license under this chapter, the agent shall create and follow enforcement and appeal procedures

under s. 66.0417 Stats.
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Subchapter IV — Standards for Retail Food Establishments

ATCP 75.18 Qualifications of an authorized representative conducting inspections. An
authorized representative of the department or its agent who inspects a retail food establishment
or conducts a plan review for cqmpliance with ch. ATCP 75 and its Appendix shall meet the
staffing qualification requirements set forth in s. ATCP 74.08.

ATCP 75.20 Inspections. (1) REFUSED INSPECTION; PROCESS. If a person denies access to
the department or its agent, the department or its agent shall inform the person of all the following:

(a) The license holder is required to allow access to the department or its agent as specified
under s. ATCP 75.10 (1).

(b) Access is a condition of the acceptance and retention of a retail food establishment
license to operate as specified under s. ATCP 75.06 (3) (¢).

(c) If the license holder denies access to a retail food establishment to an authorized
representative of the department or its agent, the department or its agent may apply for an
inspection warrént to allow access as proﬁded in law under s. 66.0i 19, Stats,

(2) REPORTING OF REFUSED ACCESS. If the person in charge continues to refuse access after
the department or its agent presents credentials, the explanation in sub. (1), and makes a final
request for access, the department or its agent shall document details of the denial of access on
an inspection report form.

(3) FREQUENCY OF INSPECTION. (&) The department or its agent shall inspect a retail food
establishment at least once during the licensing period.

(b) The department may approve, upon request, an increase in the interval between

inspections beyond 12 months if any of the following conditions exist:
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778 1. The retail food establishment is fully complying with a department-approved HACCP
779 plan as specified in ch. ATCP 75 Appendix part 1-106.14.

780 2. The agent submits a plan to the department, requesting an inspection frequency based on
781  the risk of food establishment operations using criteria under s. ATCP 75.08 (1) (a) and (b). The

782 total number of inspections performed shall equal the number of licenses issued.

783 Note: The intent of this provision is to allow greater inspection frequency for high-risk retail food

784  establishments by decreasing inspection frequency for low-risk retail food establishments.

785 (4) INSPECTION DOCUMENTATION. The department or its agent shall document all of the
786  following on an inspection report form:

787 (a) Administrative information about the retail food establishment's legal identity, street
788 and mailing addresses, type of establishment and operation, inspection date, and other

789 information such as type of water supply and sewage disposal, status of the license, and

790  personnel certificates that may be required at the retail food establishment.

791 (b) The conditions or other violations from this chapter and ch. ATCP 75 Appendix, that
792 require corrective action by the license holder, An accompanying narrative shall contain all of
793 the following:

794 1. A factual description of the violation observed, including location of the observed

795  violation.

796 2. Citation and a brief description of the statute, administrative code, or local ordinance for
797  the observed violation.

798 3. A statement indicating what corrective action the license holder has taken, or shall take,

799 to regain compliance with the administrative rule, statute, or local ordinance.
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4. Unless otherwise indicated on the inspection report, each violation shall have a
cotrective action deadline. The corrective action deadline shall be based on the following
criteria:

a. The nature of the potential hazard involved and the complexity of the corrective action
needed. The department or its agent may agree to or specify additional time, not to exceed 72
hours after the inspection, for the license holder to correct violations of a priority item.

b. The license holder has a maximum time of 10 calendar days after the inspection for the
license holder to correct violations of a priority foundation item or HACCP Plan deviation as
defined in ch. ATCP 75 Appendix.

¢. The license holder shall correct core items, as defined in ch. ATCP 75 Appendix, by a
deadline agreed to or specified by the department or its agent, but no later than 90 calendar days
after the inspection. The department or its agent may approve a written compliance schedule that
extends beyond 90 calendar days, if the license holder submits a written schedule of compliance
and ﬁo health hazard exists, or ﬁill result, from allowing ;'Eln extended schedule for éompliance.

(5) ISSUING A REPORT AND OBTAINING ACKNOWLEDGMENT OF RECEIPT. At the conclusion of
the inspection, an authorized representative of the department shall sign the completed
inspection report. The department or its agent shall then perform an exit interview and obtain a
signature on the inspection report from the license holder’s designated person in charge, as that
term is used in ch. ATCP 75 Appendix part 2-101.11(A). A copy of the inspection report shall
be left with the person in charge at the completion of the inspection or emailed or otherwise

presented within 2 business days after completion of the inspection.
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(6) REFUSAL TO SIGN INSPECTION REPORT. If the license holder’s designated person in
charge refuses to sign the inspection report, the department or its agent shall do all of the
following:

(a) Inform the person who declines to sign the inspection report that a written
acknowledgment of receipt is not an agreement with findings.

(b) Inform the person that refusal to sign the inspection report will not affect the license
holder's obligation to correct the violations noted in the inspection repoﬁ by the deadlines
specified.

(¢) Document the refusal to sign in the inspection report.

(7) POSTING OF INSPECTION REPORTS. (&) The department and its agents shall make
inspection reports available to the public on the internet,

(b) The department or its agents may not apply grades or numerical scores to retail food
establishments based on inspection teports or other criteria, unless the application of such grades
ér scores is part of a trial I;rogram conducted by an égent and approved by the- department. The
trial program shall be reviewed for approval by the department at its inception and upon annual
review.

Subchapter V — Vending Machines

ATCP 75.30 Applicability. (1) In addition to the specific requirements of ch. ATCP
75, vending machines shall meet applicable requirements in chapters 1 to 7 in ch. ATCP 73
Appendix.

(2) The provisions of this chapter apply to any vending machine offered for public use,
except a vending machine which dispenses only pastry items, which have a pH level 0f 4.6 or

below or a water activity (aw) value of 0.85 or less under standard conditions or are otherwise
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not time/temperature control for safety foods, or prepackaged Grade A pasteurized milk or milk
products.

ATCP 75.32 Approval of vending machines and related equipment. (1) APPROVAL
AUTHORITY. All vending machines and related equipment used at a vending machine location
shall be approved by the department, using construction criteria developed by the National
Sanitation Foundation (NSF)} or the National Automatic Merchandising Association (NAMA).

(2) INSPECTION FOR EVIDENCE OF APPROVAL. Whenever an authorized representative or
agent of the department inspects a vending machine and finds that the vending machine does not
contain an identifiable license as required under s. ATCP 75.06, the authorized representative or
agent of the department shall place the vending machine in a non-vend position by sealing the
money or credit card insert slot, as applicable. Failure of the operator to maintain a non-vend
condition until an authorized representative or agent of the department is satisfied that the
vending machine is properly licensed and identified shall be cause for an action under ss. 97.65,

97.72, and 97.73, St-ats. | |

ATCP 75.34 Vending machine records. (1) A vending machine location record shall be
maintained on file at the license holder’s place of business within the State. That record shall
include all of the following location information for each machine:

(a) Complete street address of the building.

(b) The floor level in the building,

(¢) The room or area on the floor.

(2) The entry under each machine in the vending machine location record shall include the
machine serial number and model number, the department’s license number, and a designation of

the machine by primary vending purpose. Primary vending purposes are:
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(a) Heated.

(b) Refrigerated.

(c) Beverages.

(d) Food other than beverages.

(e) A combination of any 2 of pars. (a) to (d).

ATCP 75.36 Maintenance and service connections. (1) REPLACEMENT PARTS. All
replacement parts and tubing shall be equal to or exceed original equipment specifications. Any
clear tubing used shall be replaced with clear tubing only. No part built in as a function of the
vending machine may be removed or bypassed.

(2) SERVICE CONNECTIONS. (&) Utility openings. All service connections through an exterior
wall of the machine, including water, gas, electrical and refrigeration connections, shall be
grommeted or closed to prevent the entry of insects and rodents.

(b) Miscellaneous openings. Miscellaneous openings into the cabinet and through the
cabinet wall, otlﬁer than coin entrance, mo-ney or credit card slots, céin returns, and crown
pullers, but including openings for optional service connections or alternate installations, shall be
provided with effective closures by the manufacturer. The closures shall be provided for these
not-in-use openings, and shall be easily identifiable, properly marked or adequately described in
the instruction manual for their intended use.

(¢) Disconnection safeguards. All service connections to utilities shall be of a type that will
discourage their unauthorized or unintentional disconnection.

ATCP 75.38 Sanitization. (1) CLEANING AND SANITIZING FACILITIES. Approved facilities
for cleaning and sanitizing equipment shall be available for each vending machine location or at

a central location. At a central location, product contact surfaces shall be protected from
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contamination during storage, transportation, and installation. Facilities for cleaning and
sanitizing shall include either a permanently fixed three-compartment sink large enough to
accommodate the immersion of the largest equipment and utensil or portable washing facilities
such as a service wagon, metal or plastic pails, or another mobile device which can be moved
from one location to another.

(2) CLEANED IN PLACE. In machines designed so that food—contact surfaces are not readily
removable, all surfaces intended for in—place cleaning shall be designed and fabricated so that all
of the following conditions are met:

(a) Cleaning and sanitizing solutions can be circulated throughout a fixed system using an
effective cleaning and sanitizing regimen.

(b) Cleaning and sanitizing solutions will contact all food—contact surfaces.

(c) The system is self-draining or capable of being completely evacuated.

(d) The procedures used result in thorough cleaning and sanltlzlng of the equlpment
ATCP 75.40 Waste disposal. (1) REMOVAL. All trash and other food product waste
material shall be removed from the vending machine location as frequently as may be necessary
to prevent attracting vermin, or creating a nuisance and unsightliness, and shall be disposed of in

a manner that will not attract insects or rodents.

(2) CONTAINERS. Self-closing, leak-proof and easily cleanable refuse containers shall be
provided in the vicinity of each machine or machines to receive cartons, wrappers, and other
items of refuse.

(3) WASTE COLLECTION. (a) Containers shall be provided within all machines dispensing

liquid products in bulk for the collection of drip, spillage, overflow, and other internal wastes.
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(b) An automatic shutoff devipe shall be provided, which will place the vending machine
out of operation before a container overflows. The cutoff mechanism shall be set at a point to
permit removal of the waste container from the machine without spiliage.

(c) Containers and surfaces on which wastes may accumulate shall be readily removable for
cleaning, easily cleanable, and corrosion resistant.

ATCP 75.42 Delivery of foods. Foods, including beverages and ingredients, in transit to
vending machine locations shall be protected from contamination with dirt, dust, insects, rodents,
and other foreign material. Similar protection shall be provided for single—service containers, as
defined in ch. ATCP 75 Appendix part 1-201.10, and for the product contact surfaces of
equipment, containers, and devices in transit to machine locations.

Subchapter VI — Micro Markets

ATCP 75.44 Applicability of rules. This chapter and chapters 1 to 7 in ch. ATCP 75
Appendix, except for Part 2-1, apply to a micro market, as defined in 5. ATCP 75.04 (22).

‘ATCP 75.46 Location. A micro market shall be Ec;cated in the interior of a Building that is
not accessible to the general public. Access to the micro market shall be limited to a defined
population of employees, guests, or occupants of the building where the establishment is located.

ATCP 75.48 License holder responsibilities. (1} REQUIREMENTS. The license holder
shall assure that all of the following conditions are met:

(a) Food is from sources that comply with law.

(b) Packaged food is provided in tamper-evident packaging.

(c) Food is protected from potential sources of cross contamination,

(d) Food is maintained at safe temperatures during storage, transport and display.
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(2) MICRO MARKET OVERSIGHT. Each micro market shall have a sign readily visible at the
automated payment station stating all of the following:

(a) The name and mailing address of the license holder responsible for the establishment
and to whom complaints and comments should be addressed.

(b) The telephone, email, or web information for the responsible license holder, when
applicable.

ATCP 75.50 Nature and source of food and beverages offered for sale. All of the
following requirements apply to a micro market:

(1) A license holder shall offer only commercially packaged foods properly labeled for
individual retail sale.

(2) Food preparation by consumers is limited to heating or reheating food in 2 microwave
oven.

(3) Dispensing of bulk food is prohibited.

ATCP 75.52 Equipfnent. (1) REFRIGERATED bISPLAY EQUIPMENT FEAﬁJRES. A micro
market offering refrigerated or frozen foods shall be equipped with refrigeration or freezer units
that have all of the following features:

(a) Self-closing doors that allow food to be viewed without opening the door to the
refrigerated cooler or freezer.

(b) An automatic self-locking mechanism that prevents the consumer from accessing the
unit upon failure of the refrigeration unit to maintain the appropriate temperature.

(2) REFRIGERATED DISPLAY EQUIPMENT MAINTENANCE. Automatic self-locking
mechanisms that have been activated shall require an onsite visit by the license holder or

designee to evaluate and restore access to the refrigeration equipment.
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(3) FOOD SERVICE EQUIPMENT LIMITATIONS. Beverages shall be dispensed in amounts
intended for a single serving size. Beverage dispensers connected to the building water supply
shall be equipped with backflow prevention.

ATCP 75.54 Security. A micro market license holder shall provide and maintain
continuous video surveillance of areas where consumers view, select, handle, and purchase
products. The surveillance shall provide sufficient resolution to identify situations that may
compromise food safety or result in food tampering. Video surveillance recordings shall meet all
of the following requirements:

(1) The license holder shall retain video surveillance recordings for at least 14 days
after the date of the surveillance.

(2) The license holder shall make retained video surveillance recordings available for
inspection upon request by the department or its agent within 24 hours of a request.

ATCP 75.56 Routine maintenance at a micro market. The license holder shall maintain
the micro market, foéd, equipment and utensilé in a clean, sanitary and ﬁnadulterated condition.
This includes the following activities:

(1) Checking food supplies and equipment for signs of product damage or tampering, and
discarding damaged or tampered-with food.

(2) Verifying refrigeration equipment is operating properly including any temperature
display and self;lockjng mechanism. |

(3) Cleaning food service dispensing and merchandising equipment and food display areas.

(4) Stocking food and disposable single-use and single-service supplies.

(5) Checking inventory for recalled foods.
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979 (6) Performing any other reasonable actions to maintain a clean, sanitary and unadulterated
980  condition in the micro market.

955 SECTION 2. ATCP 75 Appendix, Wisconsin Food Code, is repealed and recreated to read:

Wisconsin Food
Code

PREFACE
Information to Assist the User

The following information explains the organizational format and the meaning of
explanatory conventions used in the Wisconsin Food Code, intended to make the Code
easier to use.

Structural Nomenclature

Each chapter of the Food Code is divided into the following subunits. The system of
numbering for a chapter and any of its subunits uses the following format:

Chapter 9

Part 9-1

Subpart 9-101
Section(§) 9-101.11
Paragraph () 9-101.11 (A)
Subparagraph 9-101.11 (A) (1)

Code provisions are either appropriate for citing and debiting on an inspection report ot
they are not. Those not intended for citing/debiting are identified by the digits following
the decimal point in the numbering system. These “nondebitable” provisions fall into
two categories, those that end with two digits after the decimal point and the last digitis a
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zero, e.g., § 1-201.10; and those that end with three digits after the decimal point and the
last 2 digits are zeros, e.g., § 8-805.100.

Two types of internal cross referencing are widely used throughout the Code to eliminate

the need for restating provisions,

A. The first type of cross reference uses phrases that contain the word “under,” e.g., “as
specified under. .. (followed by the relevant portion of the Code).”

The purpose of this type of cross reference is to:
1) Alert the reader to relevant information, and

2) Provide a system by which each violation is recorded under the one most
appropriate provision. This type of cross reference signals to the reader the provision of
the Code under which a certain violation is properly cited/debited.

B. The second type of cross reference uses phrases that contain the word “in,” e.g., “as
specified in...(followed by the relevant portion of the Code).”

The purpose of this type of cross reference is to:

1) Indicate the specific provisions of a separate document such as a federal
regulation that are being incorporated by reference in the requirement of the Code, e.g., §
3-201.11 (C); or

2) Refer the reader to a nondebitable provision of the Code providing further
information for consideration, such as provision for an exception or for an allowance to
comply via an alternative method.

For example, 9§ 3-201.16 (A) begins with “Except as specified in § (B)...” and § (B)
states the relevant exceptions to § (A). Paragraph 3—201.11 (E) states in part, “... as
specified in § 3—401.11 (C)” and § 3—401.11 (C) provides for an allowance to serve or
sell raw or undercooked, whole—meat, intact beef steaks in a ready—to—eat form.

If you review the exception in § 3-201.16 (B) and the allowance in § 3—401.11 (C), you
will see that exceptions and allowances often contain conditions of compliance, i.e.,
conditions that must be met in order for the exception or allowance to apply.

Based on the violation being cited, the substance of the text being referred to and the
context in which the reference is made, users of the Code must infer the intent of the
cross reference. That is, the user must determine if the cross reference simply alerts the
user to additional information about the requirement or if the cross reference:

¢ sends (via the word “under”) the citing/debiting to another Code provision; or
s incorporates (via the word “in”) the referenced requirements into the Code
provision.

The Wisconsin Food Code presents requirements by principle rather than by subject. For
example, equipment requirements are presented under headings such as Materials,
Design and Construction, Numbers and Capacities, Location and Installation, and
Maintenance and Operation rather than by refrigerators, sinks, and thermometers. In this
way, provisions need be stated only once rather than repeated for each piece or category
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of equipment. Where there are special requirements for specific equipment, the
requirement is delineated under the appropriate principle (e.g., Design and Construction)
and listed separately in the index.

Categories of Importance:
Priority Items, Priority Foundation Items, and Core Items

Requirements contained in the Food Code are identified as being in one of 3 categories of
importance:

PRIORITY ITEM (i.e., a provision in this Code whose application contributes directly to
the elimination, prevention or reduction to an acceptable level, hazards associated with
foodborne illness or injury and there is no other provision that more directly controls the
hazard),

PRIORITY FOUNDATION ITEM (i.e., a provision in this Code whose application
supports, facilitates, or enables one or more PRIORITY ITEMS); and

CORE ITEM (i.e., a provision in this Code that is not designated as a PRIORITY ITEM
or a PRIORITY FOUNDATION ITEM and that usually relates to general sanitation,
operational controls, sanitation standard operating procedures (SSOPs), facilities or
structures, equipment design, or general maintenance).

A or "’ designation after a paragraph or subparagraph indicates that the provision
within that section is a PRIORITY ITEM or PRIORITY FOUNDATION ITEM. Any
unmarked provisions within a section are CORE ITEMS. '

Font Style

Italies Text  Portions of some sections are written in italics. These provisions are not
requirements, but are provided to convey relevant information about specific
exceptions and alternative means for compliance. Italics are often pursuant to a
preceding provision that states a requirement, to which the italics offer an
exception or another possibility. Italicized sections usually involve the words

“except for,” “may,” “need not,” or “does not apply.” See, ¢.g., §3-202.18 (D).

TEXT IN Defined words and terros are in “caps” in the text to indicate that they are
“caps” defined under § 1-201.10 (B) or § 12-101.12, and that the meaning of a

provision is to be interpreted in the defined context. A concerted effort was also

made to capitalize all forms and combinations of those defined words and terms
that are related to the definition.
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Chapter

1

Purpose and Definitions

Parts

i-1  TITLE, INTENT, SCOPE
1-2 DEFINITIONS

i-1  TITLE, INTENT, SCOPE

Subparts

1-101 Title

1-102 Intent

1-103 Scope

1-104 Authority and Purpose

1-105 Variances

1-106 HACCP Plans

1-107 Confidentiality
Title 1-101.10  Food Code.

These provisions shall be known as the Food Code, hereinafter referred to as “this Code.”
Intent 1-102.10 Food Safety, lliness Prevention, and Honest Presentation.

The purpose of this Code is to safeguard public heaith and provide to CONSUMERS,

FOOD that is safe, UNADULTERATED, and honestly presented.
Scope 1-103.10 Statement.

(A} This Code establishes definitions; sets standards for management and personnel,
FOOD operations, and EQUIPMENT and facilities; and EMPLOYEE RESTRICTION.

(B) Under s. ATCP 75.02, this Appendix applies to all retail FOOD ESTABLISHMENTS,
regardless of whether the retail FOOD ESTABLISHMENT is subject to licensing.

57




Authority and
Purpose

1-104.10 Applicability.

Chapter 97, Stats., give the department of agriculture, trade and consumer
protection the authority to prescribe rules for FOOD ESTABLISHMENTS and to
enforce these rules for the purpose of protecting public health and safety.

1-104.11 Modifications and Waivers,

When it appears to the DEPARTMENT that strict adherence to provision of this
chapter is impractical for a particular FOOD ESTABLISHMENT, the DEPARTMENT may
APPROVE a modification in this chapter for that facility if the DEPARTMENT is
provided with satisfactory proof that the grant of a VARIANCE will not jeopardize the
public’s health, safety, or welfare.

1-105.12 Procedure for Variance Request.

{A) Request for modification or waiver of the requirements of this chapter shall be
submitted in writing to the REGULATORY AUTHQORITY having jurisdiction along with
documentation specified in 9 {D).

(B} Asrequiredin & 1-106.13, a local inspector shall review the request and forward
it to the DEPARTMENT with recommendations for APPROVAL or disAPPROVAL.

(C) On receipt of a complete VARIANCE request as specified in this section, the
DEPARTMENT shall review the request and grant or deny the request in writing
within 30 working days. If the VARIANCE is granted, the REGULATORY AUTHORITY
shall maintain a copy of the VARIANCE in the FOOD ESTABLISHMENT's inspection
history file.

(D) Documentation justifying a proposed modification or waiver from the
requirements of this chapter shall include the following information:

(1) A statement of the proposed VARIANCE from this chapter requirement
citing relevant chapter section numbers;

(2) An analysis of the rationale for how the potential public health HAZARDS
and nuisances addressed by the relevant chapter section will be alternatively
addressed by the proposed VARIANCE; and

(3) A HACCP PLAN as specified in § 1-106.12, if relevant to the VARIANCE
request or required by the DEPARTMENT.

Note: You can contact the Department of Agriculture, Trade and Consumer
Protection, Division of Food and Recreational Safety, P.O. Box 8911, Madison,
W1 53708-8911, telephone 608-224-4700.
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HACCP Plan
Requirement

Contents —
HACCP Plan

1-106.11 When a HACCP Plan is Required,

(A) Before engaging in an activity that requires a HACCP PLAN, a LICENSE applicant
or LICENSE HOLDER shall submit a properly prepared HACCP PLAN as specified
under § 1106.12 and the relevant provisions of this Code if:

(1} Submission of a HACCP PLAN is required according to LAW;

(2} A VARIANCE is required as specified under Subparagraph 3-401.11(D} (4), §
3502.11, or 1 4-204.110(B);

{(3) The DEPARTMENT determines that a FOOD preparation or PROCESSING
method requires a VARIANCE based on a plan submittal, an inspectional
finding, or a VARIANCE request.

(B) Befare engaging in REDUCED OXYGEN PACKAGING without a VARIANCE as

specified under § 3-502.12, a LICENSE applicant or LICENSE HOLDER shall submit a
properly prepared HACCP PLAN.

1-106.12 Contents of a HACCP Plan.

For a FOOD ESTABLISHMENT that is required under § 1-106.12 to have a HACCP
PLAN, the plan and specifications shall indicate:

{A) General information such as the name of the license applicant or LICENSE

" HOLDER, the FOOD ESTABLISHMENT address, and contact information;

(B) A categorization of the types of TIME/TEMPERATURE CONTROL FOR SAFETY
FOODS that are to be controlled under the HACCP PLAN;

(C) A flow diagram or chart for each specific FOOD or category type that identifies:
(1) Each step in the process; ™
(2) The HAZARDS and controls for each step in the flow diagram or chart;
(3) The steps that are CRITICAL CONTROL POINTS; ¥

(4) Ingredients, materials, and EQUIPMENT used in the preparation of that
FOOD; *and

{5} Formulations or recipes that delineate methods and procedural control
measures that address the FOOD safety concerns involved; ¥

(D} A CRITICAL CONTROL POINTS summary for each specific FOOD or category type
that clearly identifies:

(1)} Each CRITICAL CONTROL PQINT, *f
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Submittal

{E)

(F)

(2) The CRITICAL LIMITS for each CRITICAL CONTROL POINT, *f

(3) The method and frequency for monitoring and controlling each CRITICAL
CONTROL POINT by the designated FOOD EMPLOYEE or the PERSON IN
CHARGE, ™

(4) The method and frequency for the PERSON IN CHARGE to routinely verify
that the FOOD EMPLOYEE is following standard operating procedures and
monitoring CRITICAL CONTROL POINTS, P

(5) Action to be taken by the designated food employee or the PERSON IN
CHARGE if the CRITICAL LIMITS for each CRITICAL CONTROL POINT are not met,

Pfand

(6) Records to be maintained by the PERSON IN CHARGE to demonstrate that
the HACCP PLAN is properly operated and managed; * and

Supporting documents such as:

(1) FOOD EMPLOYEE and supervisory training plan that addresses the FOOD
safety issues of concern; ™

(2) Copies of blank records forms that are necessary to implement the HACCP
PLAN; Pf

Additional scientific data or other information, as required by the
DEPARTMENT, supporting the determination that FOOD safety is not
compromised by the proposal. ¥

Any other information required by the DEPARTMENT,

1-106.13 HACCP Plan and Variance Submittal.

A LICENSE applicant or LICENSE HOLDER shall submit properly prepared HACCP
PLAN and VARIANCE requests to the local inspector. After review, the inspector
shall forward the submissions to the DEPARTMENT for approval.
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Conformance

Confidentiality

1-106.14 Conformance with Approved Variance and HACCP Plan
Procedures

If the DEPARTMENT grants a VARIANCE as specified in 1-104.11, of a HACCP PLAN is
otherwise required as specified under section 1-106.11, the LICENSE HOLDER shall:

(A} Comply with the HACCP PLANS and procedures that are submitted as specified
under section 1-106.12 and APPROVED as a basis for the modification or wavier; °
and
(B} Maintain and provide to the REGULATORY AUTHORITY or the DEPARTMENT,
upon request, records specified under section 1-106.12 that demonstrate that the
following routinely employed;

{1) Procedure for monitoring the CRITICAL CONTROL POINTS,

(2) Monitoring of the CRITICAL CONTROL POINTS.

(3) Verification of the effectiveness of the operation or process, P and

(4) Necessary corrective actions if there is a failure at a CRITICAL CONTROL
POINT, P

1-107.10 Trade Secrets.

The REGULATORY AUTHORITY shall treat as confidential in accordance with LAW,
information that meets the criteria specified in LAW for a trade secret and is

contained on inspection report forms and in the plans and specifications submitted.

1-2  DEFINITIONS

Subpart

1-201 Applicability and Terms Defined

Applicability
and Terms
Defined

1-201.10 Statement of Application and Listing of Terms.

(A} The following definitions shall apply in the interpretation and application of this

Code.

(B) Terms Defined. As used in this Code, each of the terms listed in 9 1-201.10 (B)
shall have the meaning stated below.

Accredited Program.

(1) “Accredited program” means a FOOD protection manager certification
program that has been evaluated and listed by an accrediting agency as
conforming to national standards for organizations that certify individuals.
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{2) “Accredited program” refers to the certification process and is a
designation based upon an independent evaluation of factors such as the
sponsor’s mission; organizational structure; staff resources; revenue sources;
policies; public information regarding program scope, eligibility
requirements, re—certification, discipline and grievance procedures; and test
development and administration.

(3) “Accredited program” does not refer to training functions or educational
programs.

Additive.

(1} “Food additive” has the meaning stated in the Federal Food, Drug, and
Cosmetic Act, § 201 (s} and 21 CFR 170.3 (e} (1).

(2} “Color additive” has the meaning stated in the Federal Food, Drug, and
Cosmetic Act, § 201 (t) and 21 CFR 70.3 (f).

“Adulterated” has the meaning stated in 5. 97.02, Stats.

“Approved” means acceptable to the REGULATORY AUTHORITY based on a
determination of conformity with principles, practices, and generally
recognized standards that protect public health.

Asymptomatic.

(1) “Asymptomatic” means without obvious symptoms; not showing or
producing indications of a disease or other medical condition, such asan
individual infected with a pathogen but not exhibiting or producing any signs
or symptoms of vomiting, diarrhea, or jaundice,

(2) “Asymptomatic” includes not showing symptoms because symptoms
have resolved or subsided, or because symptoms never manifested.
“a,” means water activity which is a measure of the free moisture ina FOOD, is
the quotient of the water vapor pressure of the substance divided by the vapor
pressure of pure water at the same temperature, and is indicated by the symbol
. . :

“Balut” means an embryo inside a fertile EGG that has been incubated for a
period sufficient for the embryo to reach a specific stage of development after
which it is removed from incubation before hatching.

“Beverage” means a liquid for drinking, including water.

“Bottled drinking water” means water that is SEALED in bottles, packages, or
other containers and offered for sale for human consumption, including bottled
mineral water.
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“Casing” means a tubular container for sausage products made of either
natural or artificial {synthetic) material.

“Certification number” means a unique combination of letters and numbers
assigned by a SHELLFISH CONTROL AUTHORITY to a MOLLUSCAN SHELLFISH
DEALER according to the provisions of the National Shellfish Sanitation
Program.

“CFR” means Code of Federal Regulations. Citations in this Code to the CFR
refer sequentially to the Title, Part, and Section numbers, such as 40 CFR
180.194 refers to Title 40, Part 180, Section 194.

CipP.

(1) “CIP” means cleaned in place by the circulation or flowing by
mechanical means through a piping system of a detergent solution, water
rinse, and SANITIZING solution onto or over EQUIPMENT surfaces that
require cleaning, such as the method used, in part, to clean and SANITIZE a
frozen dessert machine.

{2) “CIP” does not include the cleaning of EQUIPMENT such as band saws,
slicers, or mixers that are subjected to in—-place manual cleaning without the
use of a CIP system.

“Commingle” means:

(1) To combine SHELLSTOCK harvested on different days or from different
growing areas as identified on the tag or label; or

(2) To combine SHUCKED SHELLFISH from containers with different
container codes or different shucking dates.

Comminuted.

{1} “Comminuted” means reduced in size by methods including chopping,
flaking, grinding, or mincing.

(2) “Comminuted” includes FISH or MEAT products that are reduced in
size and restructured or reformulated such as gefilte FISH, gyros, ground
beef, and sausage; and a mixture of 2 or more types of MEAT that have been
reduced in size and combined, such as sausages made from 2 or more
MEATS.

“Conditional employee” means a potential FOOD EMPLOYEE to whom a job
offer is made, conditional on responses 1o subsequent medical questions or
examinations designed to identify potential FOOD EMPLOYEES who may be

suffering from a disease that can be transmitted through FOOD and done in
compliance with Title 1 of the Americans with Disabilities Act of 1990.
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“"Confirmed disease outhreak” means a FOODBORNE DISEASE OUTBREAK in
which laboratory analysis of appropriate specimens identifies a causative agent
and epidemiological analysis implicates the FOOD as the source of the illness.

“Consumer” means a person who is a member of therpub!ic, takes possession
of FOOD, is not functioning in the capacity of an QPERATOR of a FOOD
ESTABLISHMENT or FOOD PROCESSING PLANT, and does not offer the FOOD for
resale.

Core Iltem.

(1) “Core item” means a provision in this Code that is not designated as a
PRIORITY ITEM or a PRIORITY FOUNDATION ITEM.

(2) “Core item” includes an item that usually relates to general sanitation,
operational controls, sanitation standard operating procedures (SSOPs),
facilities or structures, equipment design, or general maintenance.

“Corrosion-resistant material” means a material that maintains acceptable
surface cleanability characteristics under prolonged infiuence of the FOOD to
be contacted, the normal use of cleaning compounds and SANITIZING solutions,
and other conditions of the use environment.

“Counter—-mounted equipment” means EQUIPMENT that is not portable and is
designed to be mounted off the floor on a table, counter, or shelf.

“Critical control point”.means a point or procedure in a specific FOOD system .
where loss of control may result in an unacceptable health RISK.

“Critical limit” means the maximum or minimum value to which a physical,
biological, or chemical parameter must be controlled at a CRITICAL CONTRGL
POINT to minimize the RISK that the identified FOOD safety HAZARD may occur.

“Cut leafy greens” means fresh leafy greens whose leaves have been cut,
shredded, sliced, chopped, or torn. The term “leafy greens” includes iceberg
lettuce, romaine lettuce, leaf lettuce, butter lettuce, baby leaf lettuce (i.e.,
immature lettuce or leafy greens), escarole, endive, spring mix, spinach,
cabbage, kale, arugula, and chard. The term “leafy greens” does notinclude
herbs such as cilantro or parsley.

“Dealer” means a PERSON who is authorized by a SHELLFISH CONTROL
AUTHORITY for the activities of SHELLSTOCK shipper, shucker-packer, repacker,
reshipper, or depuration processor of MOLLUSCAN SHELLFISH according to the
provisions of the National Shellfish Sanitation Program.

“Department” means the department of agriculture, trade and consumer
protection as applicable.
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“Disclosure” means a written statement that clearly identifies the
animal-derived FOODS which are, or can be ordered, raw, undercooked, or
without otherwise being PROCESSED to eliminate pathogens, or items that
contain an ingredient that is raw, undercooked, or without otherwise being
PROCESSED to eliminate pathogens.

Drinking Water,

(1) “Drinking water” means water that meets the requirements of ch. NR
808, Safe Drinking Water.

(2) “Drinking water” is traditionally known as “potable water.”

(3) “Drinking water” includes the term “water” except where the term

used connotes that the water is not potable, such as “boiler water,” “mop
water,” “rainwater,” “wastewater,” and “nondrinking” water.

“Dry storage area” means a room or area designated for the storage of
PACKAGED or containerized bulk FOOD that is not TIME/TEMPERATURE
CONTROLLED FOR SAFETY FOOD and dry goods such as SINGLE-SERVICE items

Easily Cleanable.
(1) “Easily cleanable” means a characteristic of a surface that:
(a) Allows effective removal of soil by normal cleaning methods;

{b) s dependent on the material, design, canstruction, and installation
of the surface; and

(¢} Varies with the likelihood of the surface’s role in introducing
pathogenic or toxigenic agents, allergens, or other contaminants into
FOOD based on the surface’s APPROVED placement, purpose, and use.

(2) “Easily cleanable” includes a tiered application of the criteria that
gualify the surface as EASILY CLEANABLE as specified in Subparagraph (1) of
this definition to different situations in which varying degrees of cleanability
are required such as:

{a) The appropriateness of stainless steel for a FOOD preparation
surface as opposed to the lack of need for stainless steel to be used for
floors or for tables used for CONSUMER dining; or

(b} The need for a different degree of cleanability for a utilitarian
attachment or accessory in the kitchen as opposed to a decorative
attachment or accessory in the CONSUMER dining area.




“Easily movable” means:

(1) Portable; mounted on casters, gliders, or rollers; or provided with a
mechanical means to safely tilt a unit of EQUIPMENT for cleaning; and

{2) Having no utility connection, a utility connection that disconnects
quickly, or a flexible utility connection line of sufficient length to allow the
EQUIPMENT to be moved for cleaning of the EQUIPMENT and adjacent area.

Egg.

(1) “Egg” means the shell EGG of avian species stuch as chicken, duck,
goose, guinea, quail, RATITE, or turkey.

(2) “Egg” does not include:
(a) ABALUT;
(b) The EGG of reptile species such as alligator; or
(c) An EGG PRODUCT.
Egg Product.

{1} “Egg Product” means all, or a portion of, the contents found inside
EGGS separated from the shell and pasteurized in a FOOD PROCESSING
PLANT, with or without added ingredients, intended for human consumption,
such as dried, frozen or liquid EGGS.

(2) “Egg Product” does not include FOOD which contains EGGS only in a
relatively small proportion such as cake mixes.

“Employee” means the LICENSE HOLDER, PERSON IN CHARGE, FOOD
EMPLOYEE, PERSON having supervisory or management duties, PERSON on the
payroll, family member, volunteer, PERSON performing work under
contractual agreement, or other PERSON working in the FOOD
ESTABLISHMENT.

“EPA” means the U.S. Environmental Protection Agency.
Equipment.

{1} “Equipment” means an article that is used in the operation of a FOOD
ESTABLISHMENT such as a freezer, grinder, hood, ice maker, MEAT block,
mixer, oven, reach—in refrigerator, scale, sink, slicer, stove, table,
TEMPERATURE MEASURING DEVICE for ambient air, VENDING MACHINE, or
WAREWASHING machine,
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(2) “Equipment” does not include apparatuses used for handling or storing
large quantities of PACKAGED FOODS that are received from a supplier in a
cased or overwrapped lot, such as hand trucks, forklifts, dollies, pallets,
racks, and skids.

“Exclude” means to prevent a PERSON from working as an EMPLOYEE in a
FOOD ESTABLISHMENT or entering a FOOD ESTABLISHMENT as an EMPLOYEE.

“Existing” in reference to a FOOD ESTABLISHMENT, means a FOOD
ESTABLISHMENT operating under a LICENSE issued by the REGULATORY
AUTHORITY before [the effective date of this code]

“FDA” means the U.S. Food and Drug Administration.

Fish.
(1) “Fish” means fresh or saltwater finfish, crustaceans and other forms of
aquatic life (including alligator, frog, aquatic turtle, jellyfish, sea cucumber,

and sea urchin and the roe of such animals) other than birds or mammals,
and all mollusks, if such animal life is intended for human consumption.

(2) “Fish” includes an edible human FOOD product derived in whole or in
part from FISH, including FISH that have been PROCESSED in any manner.

“faod” means a raw, cooked, or PROCESSED edible substance, ice, BEVERAGE,
or ingredient used or intended for.use or for sale in whole or in part for human
consumption, or chewing gum.

“Foodborne disease outhbreak” means the occurrence of two or more cases of
a similar illness resuiting from the ingestion of a common FOOD.

“Food-contact surface” means:

(1) A surface of EQUIPMENT or a UTENSIL with which FOOD normally
comes into contact; or

(2} Asurface of EQUIPMENT or a UTENSIL from which FOOD may drain,
drip, or splash:

(a) IntoaFQOD, or
(b) Onto a surface normally in contact with FOOD.

“Food employee” means an individual working with unPACKAGED FOOD, FOOD
EQUIPMENT or UTENSILS, or FOOD~CONTACT SURFACES.

67



“Food Establishment”

(1)

(2)

"Food establishment"” means an operation that:

(a) Stores, prepares, PACKAGES, serves, vends food directly to the
CONSUMER, or otherwise provides FOOD for human consumption such
as a restaurant as defined in s. 97.01 {14g), Stats.; satellite or catered
feeding location; catering operation if the operation provides FOOD
directly to a CONSUMER or to a conveyance used to transport people;
market; vending location; institution; or FOOD bank; and

(b) Relinguishes possession of FOOD to a CONSUMER directly, or
indirectly through a delivery service such as home delivery of grocery
orders or restaurant takeout orders, or delivery service that is provided
by common carriers.

"Food establishment" includes:

An operation that is conducted in a mobile, stationary, temporary, or
permanent facility or location; where consumption is on or off the
PREMISES; and regardless of whether there is a charge for the FOOD.

(3)

"Food establishment” does not include:

{a) An establishment that offers only prePACKAGED FOODS that are not
TIME/TEMPERATURE CONTROL FOR SAFETY FOODS,;

(b) A produce stand that only offers whole, uncut fresh fruits and
vegetables;

{c) A FOOD PROCESSING PLANT; inciuding those that are located on the
PREMISES of a FOOD ESTABLISHMENT;

(d} A kitchen in a private home if only FOOD that is not
TIME/TEMPERATURE CONTROL FOR SAFETY FOOD, is prepared for sale
or service at a function such as a religious or charitable organization’s
bake sale if allowed by LAW and if the CONSUMER is informed by a
clearly visible placard at the sales or service focation that the FOOD is
prepared in a kitchen that is not subject to regulation and inspection by
the REGULATORY AUTHORITY;

(e) An area where FOOD that is prepared as specified in Subparagraph
{3){d)} of this definition is sold or offered for human consumption;

(f) A kitchen in a private home, such as a small family day-care
provider; or a bed-and-breakfast operation that prepares and offers
FOOD to guests if the home is owner occupied, the number of available
guest bedrooms does not exceed 8, breakfast is the only meal offered,
the number of guests served does not exceed 20; or
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(9) A private home that receives catered or home-delivered FOOD.,
Food Processing Plant.

(1) “Food processing plant” means a commercial operation that
manufactures, PACKAGES, labels, or stores FOOD for human consumption,
and provides FOOD for sale or distribution 1o other business entities such as
FOOD PROCESSING PLANTS or FOOD ESTABLISHMENTS.

(2) “Food processing plant” does not include o FOOD ESTABLISHMENT.
Game Animal.

(1) “Game animal” means an animal, the products of which are FOOD, that
is not classified as cattle, sheep, swine, goat, horse, mule, or other equine in
9 CFR 301.2 - Definitions, or as POULTRY, or as FISH.

(2) “Game animal” includes mammals such as reindeer, elk, deer, antelope,
water buffalo, bison, rabbit, squirrel, opossum, raccoon, nutria, or muskrat;
and nonaquatic reptiles such as land snakes.

(3) “Game animal” does not include RATITES.

“General use pesticide” means a pesticide that is not classified by EPA for
restricted use as specified in 40 CFR 152.175 — Pesticides classified for
restricted use.

“Grade A standards” means the requirements of the United States Public
Health Service/FDA “Grade A Pasteurized Milk Ordinance” with which certain
fluid and dry milk and milk products comply.

Note: A copy of the “Grade A Pasteurized Milk Ordinance” may be secured
from the Department of Health and Human Services, Public Health Service,
Food and Drug Administration, Division of Plant and Dairy Food $Safety
(HFS316), 5100 Paint Branch Parkway, College Park, MD 20740-3835 or you can
contact the Wisconsin department of agriculture, trade and consumer
protection,

“HACCP plan” means a written document that delineates the formal
procedures for following the HAZARD Analysis and CRITICAL CONTROL POINT
principles developed by The National Advisory Committee on Microbiological
Criteria for Foods.
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Handwashing Sink.

(1) “Handwashing sink” means a lavatory, a basin or vessel for washing, a
wash basin, or a PLUMBING FIXTURE especially placed for use in personal
hygiene and designed for the washing of the hands.

(2) “Handwashing sink” includes an automatic handwashing facility.

“Hazard” means a biological, chemical, or physical property that may cause an
unacceptable CONSUMER health RISK.

“Health practitioner” means a physician licensed to practice medicine, or if
allowed by LAW, a nurse practitioner, physician assistant, or similar medical
professional.

“Hermetically sealed container” means a container that is designed and
intended to be secure against the entry of microorganisms and, in the case of
low acid canned FOODS, to maintain the commercial sterility of its contents
after PROCESSING.

“Highly susceptible population” means PERSONS who are more likely than
other people in the general population to experience foodborne disease
because they are:

{1) Immunocompromised; preschool age children, or older adults; and

(2) Obtaining FOOD at a facility that provides services such as custodial
care, health care, or assisted living, such as a child or adult day care center,
kidney dialysis center, hospital or nursing home, or nutritional or
socialization services such as a senior center.

“Imminent health hazard” means a significant threat or danger to health that is
considered to exist when there is evidence sufficient to show that a product,
practice, circumstance, or event creates a situation that requires immediate
correction or cessation of operation to prevent injury based on:

(1) The number of potential injuries; and

(2) The nature, severity, and duration of the anticipated injury.
“Injected” means manipulating MEAT to which a solution has been introduced

into its interior by processes that are referred to as “injecting,” “pump
marinating,” or “stitch pumping.”
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Juice,

(1) “luice” means the aqueous liquid expressed or extracted from one or
more fruits or vegetables, purées of the edible portions of one or more fruits
or vegetables, or any concentrates of such liquid or purée.

(2) “Juice” does not include, for purposes of HACCP, liquids, purées, or
concentrates that are not used as BEVERAGES or ingredients of BEVERAGES.

“Kitchenware” means FOOD preparation and storage UTENSILS.

“Law” means applicable local, state, and federal statutes, regulations, and
ordinances.

“License” means the document issued by the REGULATORY AUTHORITY that
authorizes a PERSON to operate a FOOD ESTABLISHMENT.

“License holder” means the entity that:

(1} Is legally responsible for the operation of the FOOD ESTABLISHMENT
such as the owner, the owner’s agent, or other PERSON; and

{2} Possesses a valid LICENSE, as applicable, tc operate a FOOD
ESTABLISHMENT.

“Linens” means fabric items such as cloth hampers, cloth napkins, table cloths,
wiping cloths, and work garments including cloth gloves.

Major Food Allergen.

(1}

(2)

“Major food allergen” means:

{a) Milk, EGG, FISH {such as bass, flounder, cod, and including
crustacean shellfish such as crab, lobster, or shrimp), tree nuts (such as
almonds, pecans, or walnuts), wheat, peanuts, and soybeans; or

(b) A FOOD ingredient that contains protein derived from a FOOD, as
specified in Subparagraph (1) (a) of this definition.

“Major food allergen” does not include:

(a) Any highly refined oil derived from a FOOD specified in
Subparagraph (1) (a) of this definition and any ingredient derived from
such highly refined oil; or

(b) Any ingredient that is exempt under the petition or notification
process specified in the Food Alfergen Labeling and Consumer Protection
Act of 2004 (Public Law 108-282).
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“Meat” means the flesh of animals used as FOOD including the dressed flesh of
cattle, swine, sheep, or goats and other edible animals, except FISH, POULTRY,
and wild GAME ANIMALS as specified under Subparagraphs 3-201.17 (A) (3}
and (4).

Mechanically Tenderized.

(1) “Mechanically tenderized” means manipulating MEAT with deep
penetration by processes which may be referred to as “blade tenderizing,”
“taccarding,” “pinning,” “needling,” or using blades, pins, needles, or any
mechanical device.

(2) “Mechanically tenderized” does not include processes by which
solutions are INJECTED into MEAT.

“mgfL” means milligrams per liter, which is the metric equivalent of parts per
million {ppm).

"Milk and milk products" means grade A milk and grade A milk products.
Mobile Food Establishment,.

(1) “Mobile food establishment” means a restaurant or retail FOOD
ESTABLISHMENT where FOOD is served or sold from a movable vehicle,
intrastate railway car, push cart, trailer, or boat which periodically or
continuously changes location and requires a SERVICE BASE to accommodate
the unit for servicing, cleaning, inspection and maintenance or except as
specified in 1 9-103.11 (D).

(2) “Mobile food establishment” does not include a vehicle which is used
solely to transport or deliver FOOD or a common carrier regulated by the
state or federal government, or a movable concession stand designed to
operate as a TEMPORARY FOOD ESTABLISHMENT or a traveling retail FOOD
ESTABLISHMENT.

“Molluscan shellfish” means any edible species of fresh or frozen oysters,
clams, mussels, and scallops or edible portions thereof, except when the scallop
product consists only of the shucked adductor muscle.

“New” in reference to a FOOD ESTABLISHMENT, means operating with a
LICENSE from the DEPARTMENT or its agent for the first time on or after [the
effective date of this code].

Non-Continuous Cooking.

(1) “Non-continuous cooking” means the cooking of FOOD in a FOOD
ESTABLISHMENT using a process in which the initial heating of the FOOD is
intentionally halted so that it may be cooled and held for complete cooking
at a later time prior to sale or service.

72




(2) “Non-continuous cooking” does not include cooking procedures that
only involve tempararily interrupting or slowing an atherwise continuous
cooking process.

“Operator” means the LICENSE HOLDER or PERSON responsible to the LICENSE
HOLDER for the operation of the FOOD ESTABLISHMENT.

Packaged.

{1) “Packaged” means hottled, canned, cartoned, securely bagged, or
securely wrapped, whether PACKAGED in a FOOD ESTABLISHMENT cr a
FOOD PROCESSING PLANT as defined in s. 97.01 (12}, Stats.

{2) “Packaged” does not include wrapped or placed in a carry—-out container
to protect the FOOD during service or delivery to the CONSUMER, by a FOOD
EMPLOYEE, upon CONSUMER reqguest.

“Person” means an association, corporation, individual, partnership, other
legal entity, government, or governmental subdivision or agency.

“Persan in charge” means the individual present at a FOOD ESTABLISHMENT
who is responsible for the operation at the time of inspection.

Personal Care ltems.

- {1) “Personal care items” means items or substances that may be
poisonous, toxic, or a source of contamination and are used to maintain or
enhance a PERSON'S health, hygiene, or appearance.

{2} “Personal care items” include items such as medicines; first aid supplies;
and other items such as cosmetics, and toiletries such as toothpaste and
mouthwash.

“pH” means the symbol for the negative logarithm of the hydrogen ion
concentration, which is a measure of the degree of acidity or alkalinity of a
soltution.

Values between 0 and 7 indicate acidity and values between 7 and 14
indicate alkalinity. The value for pure distilled water is 7, which is considered
neutral.

“pPhysical facilities” means the structure and interior surfaces of a FOOD
ESTABLISHMENT including accessories such as soap and towel dispensers and
attachments such as light fixtures and heating or air conditioning system vents.

“Plumbing fixture” means a receptacle or device that:
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(1) Is permanently or temporarily connected to the water distribution
system of the PREMISES and demands a supply of water from the system;

{(2) Discharges used water, waste materials, or SEWAGE directly or indirectly
to the drainage system of the PREMISES.

“Plumbing system” means the water supply and distribution pipes; PLUMBING
FIXTURES and traps; soil, waste, and vent pipes; sanitary and storm sewers and
building drains, including their respective connections, devices, and
appurtenances within the PREMISES; and water-treating EQUIPMENT.

“poisonous or toxic materials” means substances that are not intended for
ingestion and are included in 4 categories:

(1} Cleaners and SANITIZERS, which include cleaning and SANITIZING agents
and agents such as caustics, acids, drying agents, polishes, and other
chemicals;

(2) Pesticides, except cleaners and SANITIZERS, which include substances
such as insecticides and rodenticides;

{3) Substances necessary for the operation and maintenance of the
establishment such as nonfood grade lubricants and PERSONAL CARE ITEMS
that may be deleterious to health; and

(4) Substances that are not necessary for the operation and maintenance of
the establishment and are on the PREMISES for retail sale, such as petroleum
products and paints.

“Poultry” means:
{1} Any domesticated bird (chickens, turkeys, ducks, geese, guineas,
RATITES, or squabs}, whether live or dead, as defined in 9 CFR 381.1 — Poultry
Products Inspection Regulations Definitions, Poultry; and
(2) Any migratory waterfowl or game bird, pheasant, partridge, quail,

grouse, or pigeon, whether live or dead, as defined in 9 CFR 362.1 —
Voluntary Poultry inspection Regulations, Definitions.

“Premises” means:

{1) The PHYSICAL FACILITY, its contents, and the contiguous land or property
under the control of the LICENSE HOLDER; or
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(2) The PHYSICAL FACILITY, its contents, and the land or property not
described under Subparagraph (1) of this definition, if its facilities and
contents are under the control of the LICENSE HOLDER and may impact
FOOD ESTABLISHMENT personnel, facilities, or operations, and a FOOD
ESTABLISHMENT is only one component of a larger operation such as a
health care facility, hotel, motel, schoaol, recreational camp, or prison.

“primal cut” means a basic major cut into which carcasses and sides of MEAT are
separated, such as a beef round, pork loin, lamb flank, or veal breast.

Priority ltem.

(1) “Priority item” means a provision in this Code whose application
contributes directly to the eliminaticon, prevention, or reduction to an
acceptable level, HAZARDS associated with foodborne iliness or injury and
there is no other provision that more directly controls the HAZARD.

(2) “Priority item” includes items with a quantifiable measure to show
control of HAZARDS such as cooking, reheating, cooling, handwashing; and

(3) “Priority item” is an item that is denoted in this Code with a superscript
p-F,

Priority foundation ltem.

{1) “Priority foundation item” means a provision in this Code whose
application supports, facilitates, or enables one or more PRIORITY ITEMS.

{2) “Priority foundation item” includes an item that requires the purposeful
incorporation of specific actions, EQUIPMENT or procedures by industry
management to attain control of RISK FACTORS that contribute to foodborne
illness or injury such as personnel training, infrastructure or necessary
EQUIPMENT, HACCP PLAN, documentation or record keeping, and labeling;
and

(3} “Priority foundation item” is an item that is denoted in this Code with a
superscript Pf-*1,

“Processed” means:

(1) The preparation of FOOD for sale or service through the process of,
extracting, fermentation, distilling, pickling, freezing, baking, assembling,
drying, smoking, grinding, cutting, mixing, coating, stuffing, packing, bottling
or packaging, or through any other treatment or preservation process.

(2) PROCESSED does not mean the canning of FOOD or the smoking of FISH
in a FOOD ESTABLISHMENTS.
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“public water system” means a system for the provision to the public of piped
water for human consumption, if such system has at least 15 service
connections or regularly serves an average of at least 25 individuals daily at least
60 days out of the year, as defined in s. 281.61 (1) (c), Stats. A PUBLIC

WATER SYSTEM is either a “community water system” as defined in s. 281.62 {1)
(a), Stats., or a “non~community water system” as defined in s. 281.62 (1) (b),
Stats. Such system includes:
(1) Any collection, treatment, storage, and distribution facilities under
control of the OPERATOR of such system and used primarily in connection
with such system; and

(2) Any collection or pretreatment storage facilities not under such control
which are used primarily in connection with such system.

“Pushcart” means a MOBILE FOOD ESTABLISHMENT solely moved by the efforts
of the operator and not designed to be towed.

“Ratite” means a flightless bird such as an emu, ostrich, or rhea.
Ready-to-Eat Food.
(1} “Ready-to-eat” means FOOD that:
(a) Isin a form that is edible without additional preparation to achieve
FOOD safety, as specified under one of the following: 9 3-401.11 (A) or

(B), § 3-401.12, or § 3-402.11, or as specified in 9 3-401.11 (C); or

{b) Is a raw or partially cooked animal FOOD and the CONSUMER is
advised as specified in Subparagraphs 3-401.11 (D) (1} and (3); or

(¢) Is prepared in accordance with a VARIANCE that is granted as
specified under Subparagraph 3-401.11 {D) {4); and

(d) May receive additional preparation for palatability or aesthetic,
epicurean, gastronomic, or culinary purposes.

(2) “Ready-to—eat food” includes:

(a} Raw animal FOOD that is cocked as specified under § 3-401.11 or
3-401.12, or frozen as specified under § 3-402.11;

(b) Raw fruits and vegetables that are washed as specified under §
3-302.15;

{c) Fruits and vegetables that are cooked for hot holding, as specified
under § 3-401.13;
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(d) All TIME/TEMPERATURE CONTROL FOR SAFETY FOOD that is cooked
to the temperature and time required for the specified FOOD under
Subpart 3-401 and cooled as specified in § 3-501.14;

(e} Plant FOOD for which further washing, cooking, or other processing
is not required for FOOD safety, and from which rinds, peels, husks, or
shells, if naturally present are removed;

(f} Substances derived from plants such as spices, seasonings, and
sugar;

{(g) A bakery item such as bread, cakes, pies, fillings, or icing for which
further cooking is not required for FOOD safety;

{h) The following products that are produced in accordance with USDA
guidelines and that have received a lethality treatment for pathogens:
dry, fermented sausages, such as dry salami or pepperoni; salt-cured
MEAT and POULTRY products, such as prosciutto ham, country cured
ham, and Parma ham; and dried MEAT and POULTRY products, such as
jerky or beef sticks; and

(i} FOODS manufactured as specified in 21 CFR Part 113 — Thermally
Processed Low-Acid Foods Packaged in Hermetically Sealed Containers.

Reduced Oxygen Packaging.

(1)

“Reduced oxygen packaging” means:

{a) The reduction of the amount of oxygen in a PACKAGE by removing
oxygen; displacing oxygen and replacing it with another gas or
combination of gases; or otherwise cantrolling the oxygen content to a
level below that normally found in the atmosphere (approximately 21%
at sea level); and

(b) A process as specified in Subparagraph (1) (a) of this definition that
involves a FOOD for which the HAZARDS Clostridium botulinum or
Listeria monocytogenes require control in the final PACKAGED form.

“Reduced oxygen packaging” includes:

{a) Vacuum PACKAGING, in which air is removed from a PACKAGE of
FOOD and the PACKAGE is HERMETICALLY SEALED so that a vacuum
remains inside the PACKAGE;

(b) Modified atmosphere PACKAGING, in which the atmosphere of a
PACKAGE of FOQD is modified so that its composition is different from
air but the atmosphere may change over time due to the permeability
of the PACKAGING material or the respiration of the FOOD. Modified
atmosphere PACKAGING includes: reduction in the proportion of
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oxygen, total replacement of oxygen, or an increase in the proportion
of other gases such as carbon dioxide or nitrogen; and

(c) Controlled atmosphere PACKAGING, in which the atmosphere of a
PACKAGE of FOOD is modified so that until the PACKAGE is opened, its
composition is different from air, and continuous control of that
atmosphere is maintained, such as by using oxygen scavengers or a
combination of total replacement of oxygen, nonrespiring FOOD, and
impermeable PACKAGING material.

{d) Cook chill PACKAGING, in which cooked FOOD is hot filled into
impermeable bags which have the air expelled and are then sealed or
crimped closed. The bagged FOOD is rapidly chilled and refrigerated at
temperatures that inhibit the growth of psychotropic pathogens; or

(e) Sous vide PACKAGING, in which raw or partially coocked FOOD is
vacuum packaged in an impermeable bag, cooked in the bag, rapidly
chilled, and refrigerated at temperatures that inhibit the growth of
psychotropic pathogens.

“Refuse” means solid waste not carried by water through the SEWAGE system.

“Regulatory authority” means the local, state, or federal enforcement body or
authorized representative having jurisdiction over the FOOD ESTABLISHMENT.

“Reminder” means a written statement concerning the health RISK of
consuming animal FOODS raw, undercooked, or without otherwise being
processed to eliminate pathogens.

“Re-service” means the transfer of FOOD that is unused and returned by a
CONSUMER after being served or sold and in the possession of the CONSUMER,
to another PERSON.

“Restrict” means to limit the activities of a FOOD EMPLOYEE so that there is no
RISK of transmitting a disease that is transmissible through FOOD and the FOOD
EMPLOYEE does not work with exposed FOODB, clean EQUIPMENT, UTENSILS,
LINENS; or unwrapped SINGLE-SERVICE or SINGLE-USE ARTICLES.

“Restricted egg” means any check, dirty EGG, incubator reject, inedible, leaker,
or loss as defined in 9 CFR 590.

“Restricted use pesticide” means a pesticide product that contains the active
ingredients specified in 40 CFR 152.175 Pesticides classified for restricted use,
or ATCP 29, and that is limited to use by or under the direct supervision of a
certified applicator.

“Risk” means the likelihood that an adverse health effect will occur within a
population as a result of a HAZARD in a FOQOD.
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“Risk control plan (RCP)” means a written plan developed by the FOOD
ESTABLISHMENT OPERATOR in conjunction with the REGULATORY AUTHORITY
that describes a system for controlling specific out-of-control foodborne illness
RISK FACTORS.

“Risk Factor” means the improper practices or procedures that have been
identified by the Centers for Disease Control and Prevention (CDC) through
epidemiological data, as the most prevalent contributing factors of foodborne
fliness or injury. RISK FACTORS include:

(1} Poor personal hygiene;
(2} FOOD from unsafe source;
{3) Inadequate cooking;
(4) Improper holding temperatures; and
(5) Contaminated EQUIPMENT.
“Safe material” means:

(1) An article manufactured from or composed of materials that may not
reasonably be expected to result, directly or indirectly, in their becoming a
component or otherwise affecting the characteristics of any FOOD;

(2) An ADDITIVE that is used as specified in § 409 of the Federal Food,
Drug, and Cosmetic Act; or

(3) Other materials that are not ADDITIVES and that are used in conformity
with applicable regulations of the Food and Drug Administration.

“Sanitization” means the application of cumulative heat or chemicals on
cleaned FOOD-CONTACT SURFACES that, when evaluated for efficacy, is
sufficient to yield a reduction of 5 logs, which is equal to a 99.999% reduction,
of representative disease microorganisms of public health importance.

“Sealed” means free of cracks or other openings that allow the entry or passage
of moisture.

“Service animal” means an animal such as a guide dog, signal dog, or other
animal individually trained to provide assistance to an individual with a
disability.

“Service Base” means an operating base location to which a MOBILE FOOD
ESTABLISHMENT or transportation vehicle returns regularly for such things as
vehicle and EQUIPMENT cleaning, discharging liquid or solid wastes, refilling
water tanks and ice bins, and boarding FOOD.

79




“Sewage” means liquid waste containing animal or vegetable matter in
suspension or solution and may include liquids containing chemicals in solution.

“Shellfish control authority” means a state, federal, foreign, tribal, or other
government entity legally responsible for administering a program that includes
certification of MOLLUSCAN SHELLFISH harvesters and DEALERS for interstate
commerce.

“Shellstock” means raw, in—shell MOLLUSCAN SHELLFISH.

“Shiga toxin-producing Escherichia coli” (STEC) means any E. coli capable of
producing Shiga toxins (also called verocytotoxins.) STEC infections can be
asymptomatic or may result in a spectrum of iliness ranging from mild,
nonbloody diarrhea, to hemorrhagic colitis (i.e., bloody diarrhea), to hemolytic
uremic syndrome (HUS — a type of kidney failure). Examples of serotypes of '
STEC include: E. coli 0157:H7; E. coli O157:NM; E. coli 026:H11; E. coli
0145:NM; E. coli 0103:H2; and E. coli O111:NM. STEC are sometimes referred
to as VTEC {veracytotoxigenic E. coli) or as EHEC (Enterchemarrhagic E. coli).
EHEC are a subset of STEC which can cause hemorrhagic colitis or HUS.

“Shucked shelifish” means MOLLUSCAN SHELLFISH that have one or both shells
removed,

“Single—service articles” means TABLEWARE, carry-out UTENSILS, and other
items such as bags, containers, placemats, stirrers, straws, toothpicks, and
wrappers that are designed and constructed for one time, one PERSON use after
which they are intended for discard.

Single~Use Articles.

(1) “Single-use articles” means UTENSILS and bulk FOOD containers
designed and constructed to be used once and discarded.

(2) “Single-~use articles” includes items such as wax paper, butcher paper,
plastic wrap, formed aluminum FOOD containers, jars, plastic tubs or
buckets, bread wrappers, pickle barrels, ketchup bottles, and number 10
cans which do not meet the materials, durability, strength, and cleanability
specifications under §§ 4-101.11, 4-201.11, and 4~202.11 for multiuse
UTENSILS.

“Slacking” means the process of moderating the temperature of a FOOD such
as allowing a FOOD to gradually increase from a temperature of -23°C {-10°F)
to -4°C {25°F) in preparation for deep—fat frying or to facilitate even heat
penetration during the cooking of previously block-frozen FOOD such as
shrimp.
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“Smooth” means:

{1} A FOOD~CONTACT SURFACE having a surface free of pits and inclusions
with a cleanability equal to or exceeding that of (100 grit) number 3 stainless
steel; ' '

(2) A nonFOOD-CONTACT SURFACE of EQUIPMENT having a surface equal
to that of commercial grade hot-rolled steei free of visible scale; and

{3) Afloor, wall, or ceiling having an even or level surface with no roughness
or projections that render it difficult to clean.

“Tableware” means eating, drinking, and serving UTENSILS for table use such as
flatware including forks, knives, and spoons; hollowware including bowls, cups,
serving dishes, and tumblers; and plates.

“Temperature measuring device” means a thermometer, thermocouple,
thermistor, or other device that indicates the temperature of FOOD, air, or
water.

“Temporary food establishment” means a FOOD ESTABLISHMENT that
operates at a fixed location for a period of no more than 14 consecutive days in
conjunction with a single event or celebration such as a fair, carnival, circus,
public exhibition, anniversary sale, or occasional sales promotion.

Time/Temperature Control for Safety Food {formerly “potentially hazardous
food” {PHF). : :

(1) "Time/temperature control for safety food" means a FOOD that
requires time/temperature control for safety {TCS) to limit pathogenic
microorganism growth or toxin formation.

{2) "Timeftemperature contro! for safety food" includes:

{a) Ananimal FOOD that is raw or heat-treated; a plant FOOD that is
heat-treated or consists of raw seed sprouts, cut melons, CUT LEAFY
GREENS, cut tomatoes or mixtures of cut tomatoes that are not
modified in a way so that they are unable to support pathogenic
microorganism growth or toxin formation, or garlic-in-oil mixtures that
are not modified in a way so that they are unable to support pathogenic
microorganism growth or toxin formation; and

{b) Except as specified in Subparagraph (3} (d) of this definition, a FOOD

that because of the interaction of its Aw and pH values is designated as
Product Assessment Required (PA) in Table A or B of this definition:
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Table A. Interaction of pH and Ay for control of spores in FOOD heat-treated to

destroy vegetative cells and subsequently PACKAGED

non-

" non-TCS FOOD

non-TCS FOOD

non-TCS FOOD

non-TCS FOOD

PA**

non-TCS FOOD

PA

PA

f.

FOOD not heat-t

* TCS FOOD means TIME/TEMPERATURE CONTROL FOR SAFETY FOOD
** pA means Product Assessment required

Table B. Interaction of pH and Aw for control of vegetative cells and spore:
ted or heat-treated but not PACKAGED

‘ Non-TCS non-TCS | non-TCS
-TCS food*
non-tk>1oo food food food
" CS _ * %
non-TcS food non-T non-TCS PA
food food
-TCS
non-TCS food non-T PA PA
food
non-TCS food PA PA PA

* TCS FOOD means TIME/TEMPERATURE CONTROL FOR SAFETY FOOD
** PA means Product Assessment required

(3)7 "Time/temperature control for safety food" does not include:

fa) An air-cooled hard-boiled EGG with shell intact, or an EGG
with shell intact that is not hard-boiled, but has been pasteurized to
destroy oll viable Saimonellae;

(b} A FOOD in an unopened HERMETICALLY SEALED CONTAINER
that is commercially processed to achieve and maintain commercial
sterility under conditions of non-refrigerated storage and
distribution;

{c} A FOOD that because of its pH or Aw value, or interaction of Aw
pH values, is designated as a non-TCS FOOD in Table A or B of this
definition;

(d) A FOOD that is designated as Product Assessment Required
(PA} in Table A or B of this definition and has undergone a Product
Assessment showing that the growth or toxin formation of
pathogenic microorganisms that are reasonably likely to occur in
that FOOD is precluded due to:
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{i} Intrinsic factors including added or notural characteristics
of the FOOD such as preservatives, antimicrobials,
humectants, acidulants, or nutrients,

(i} Extrinsic factors including environmental or operational
factors that affect the FOOD such as PACKAGING, modified
atmosphere such as REDUCED OXYGEN PACKAGING, shelf life
and use, or temperature range of storage and use, or

{iii) A combination of intrinsic and extrinsic factors; or

{e) A FOQD that does not support the growth or toxin formation of
pathogenic microorganisms in accordance with one of the
Subparagraphs (3}(a) -(3)(d) of this definition even though the FOOD
may contain a pathogenic microorganism or chemical or physical
contaminant at a level sufficient to cause illness or injury.

“USDA” means the U.S. Department of Agriculture.

“Utensil” means a FOOD-contact implement or container used in the storage,
preparation, transportation, dispensing, sale, or service of FOOD, such as
KITCHENWARE or TABLEWARE that is multiuse, SINGLE-SERVICE, or
SINGLE-USE; gloves used in contact with FOOD; temperature sensing probes of
FQOOD TEMPERATURE MEASURING DEVICES; and prohe~type price or
identification tags used in contact with FOOD.

“Variance” means a written document issued by the DEPARTMENT that
authorizes a modification or waiver of one or more requirements of this Code
if, in the opinion of the DEPARTMENT, a health HAZARD or nuisance will not
result from the modification or waiver.

“Vending machine” has the meaning given in s. 97.01 (15p), Stats.

Note: Section 97.01 (15p), Stats., defines VENDING MACHINES as any self—
service device offered for public use which, upon insertion of a coin or token, or
by other means, dispenses unit servings of FOOD or BEVERAGE either in bulk or
in PACKAGE, without the necessity of replenishing the device between each
vending operation. “VENDING MACHINE” does not include a device which
dispenses only bottled, prePACKAGED or canned soft drinks, a one cent vending
device, a VENDING MACHINE dispensing only candy, gum, nuts, nut meats,
cookies or crackers, or a VENDING MACHINE dispensing only prePACKAGED
grade A pasteurized milk or milk products.

"Vending machine commissary" means any building, room or place in the state
at which FOODS, containers, transport equipment, or supplies for VENDING
MACHINES or micro markets are kept, handled, prepared, or stored by a
VENDING MACHINE OPERATOR or micro market operator, except a place at
which the OPERATOR is licensed to manufacture, distribute, or sell FOOD
products under ch. 97, Stats.
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“Vending machine location” means the room, enclosure, space, or area where
one or more VENDING MACHINES are installed and operated and includes the
storage areas and areas on the PREMISES that are used to service and maintain
the VENDING MACHINES,

"Vending machine operator" has the meaning prescribed in s. 97.01 (15y},
Stats., namely, the person maintaining a place of business in the state and
responsible for the operation of one or more vending machines.

“Warewashing” means the cleaning and SANITIZING of UTENSILS and
FOOD-CONTACT SURFACES of EQUIPMENT.

“Whole-muscle, intact beef” means whole muscle beef that is not INJECTED,
MECHANICALLY TENDERIZED, reconstructed, or scored and marinated, fro_m
which beef steaks may be cut.
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Chapter

2

Management and Personnel

Parts

2-1 SUPERVISION

2-2 EMPLOYEE HEALTH

2-3 PERSONAL CLEANLINESS

2-4 HYGIENIC PRACTICES

2-5 RESPONDING TO CONTAMINATION EVENTS

2-1 SUPERVISION

Subparts
2-101 Responsibility
2-102 Knowledge
2-103 Duties

Responsibility

Knowledge

2-101.11 Assignment.

(A} Except as specified in § (B) of this section, the LICENSE HOLDER shall be the
PERSON IN CHARGE or shall designate a PERSON {N CHARGE and shall ensure that a
PERSON IN CHARGE is present at the FOOD ESTABLISHMENT during all hours of
operation. ™ ' ' '

(B} Ina FOOD ESTABLISHMENT with two or more separately LICENSED departments
that are the legal responsibility of the same LICENSE HOLDER and that are located
on the same PREMISES, the LICENSE HOLDER may, during specific time periods
when food is not being prepared, packaged, or served, designate a single PERSON IN
CHARGE who is present on the PREMISES during all hours of operation, and who is

responsible for each separately LICENSED FOOD ESTABLISHMENT on the PREMISES.
P

2-102.11 Demonstration.

Based on the RISKS inherent to the FOOD operation, during inspections and upon
request the PERSON IN CHARGE shall demonstrate to the REGULATORY AUTHORITY
knowledge of foodborne disease prevention, application of the HAZARD Analysis
and CRITICAL CONTROL POINT principles, and the requirements of this Code. The
PERSON [N CHARGE shall demonstrate this knowledge by:

(A} Complying with this Code by having no violations of PRIORITY ITEMS during the
current inspection; ™

85




(B) Being a current certified FOOD protection manager who has shown proficiency
of required information through passing a test that is part of an ACCREDITED
PROGRAM as specified in chapter 12 of the this Code; *or

Note: FOOD ESTABLISHMENTS meeting the applicability requirements
specified in § 12-101.11 are required to employ at least one individual who is a
certified food manager that holds a valid certificate of food protection
practices as required in s. 97.33 (1r), Stats.

(C) Responding correctly to the inspector's guestions as they relate to the specific
FOODP operation. The areas of knowledge include:

{1} Describing the relationship between the prevention of foodhorne disease
and the personal hygiene of a FOOD EMPLOYEE; ™

(2} Explaining the responsibility of the PERSON IN CHARGE for preventing the
transmission of foodborne disease by a FOOD EMPLOYEE who has a disease or
medical condition that may cause foodborne disease; ™

(3) Describing the symptoms associated with the diseases that are
transmissible through FOOD; ™

(4) Explaining the significance of the relationship between maintaining the
time and temperature of TIME/TEMPERATURE CONTROL FOR SAFETY FOOD
and the prevention of foodborne illness;

(5) Explaining the HAZARDS involved in the consumption of raw or
undercooked MEAT, POULTRY, EGGS, and FISH; *f

(6) Stating the required FOOD temperatures and times for safe cooking of
TIME/TEMPERATURE CONTROL FOR SAFETY FOOD including MEAT, POULTRY,
EGGS, and FISH; *

(7) Stating the required temperatures and times for the safe refrigerated

storage, hot holding, cooling, and reheating of TIME/TEMPERATURE CONTROL
FOR SAFETY FOOD; 7

(8) - Describing the relationship between the prevention of foodborne illness
and the management and control of the following:

(a) Cross contamination, ™

(b) Hand contact with READY~TO-EAT FOQDS,
(c) Handwashing, " and

(d} Maintaining the FOOD ESTABLISHMENT in a clean condition and in
good repair; Pf
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{9) Describing FOODS identified as MAJOR FOOD ALLERGENS and the
symptoms that a MAJOR FOOD ALLERGEN could cause in a sensitive individual
who has an allergic reaction. ™

(10) Explaining the relationship between FOOD safety and providing
EQUIPMENT that is:

{a) Sufficient in number and capacity,” and

(b) Properly designed, constructed, located, installed, operated,
maintained, and cleaned;

{11) Explaining correct procedures for cleaning and SANITIZING UTENSILS and
FOOD~CONTACT SURFACES of EQUIPMENT; P

(12) Identifying the source of water used and measures taken to ensure that it
remains protected from contamination such as providing protection from
backflow and precluding the creation of cross connections;

{13) Identifying POISONQUS OR TOXIC MATERIALS in the FOOD
ESTABLISHMENT and the procedures necessary to ensure that they are safely
stored, dispensed, used, and disposed of according to LAW; ™

(14) Identifying CRITICAL CONTROL POINTS in the operation from purchasing
through sale or service that when not controlled may contribute to the
transmission of foodborne illness and explaining steps taken to ensure that the
points are controlled in accordance with the requirements of this Code; ™

(15) Explaining the details of how the PERSON IN CHARGE and FOOD
EMPLOYEES comply with the HACCP PLAN if a plan is required by the LAW, this
Code, an approved procedure, or a RISK CONTROL PLAN developed by the
REGULATORY AUTHORITY and the establishment; o

(16) Explaining the responsibilities, rights, and authorities assigned by this
Code to the;

(a) FOOD EMPLOYEE, ™
{b) CONDITIONAL EMPLOYEE, ™
{(c) PERSON IN CHARGE, ™

(d} REGULATORY AUTHORITY; " and
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Duties

{17) Explaining haw the PERSON IN CHARGE, FOOD EMPLOYEES, and
CONDITIONAL EMPLOYEES comply with reporting responsibilities and
EXCLUSION or RESTRICTION of FOOD EMPLOYEES. P

2-102.12 Certified Food Protection Manager

(A) At least one FOOD ESTABLISHMENT EMPLOYEE that has supervisory and
management responsibility and the authority to direct and control FOOD
preparation and service shall be a certified FOOD protection manager who has
shown proficiency of required information through passing a test that is part of an
ACCREDITED PROGRAM as specified in chapter 12 of this Code.

(B) This section does not apply to certain types of FOOD ESTABLISHMENTS deemed
by the DEPARTMENT to pose minimal risk of causing, or contributing to, foodborne
illness based on the nature of the operation and extent of FOOD preparation.

2-102.20 Food Protection Manager Certification.

{A} A PERSON IN CHARGE who demonstrates knowledge by being a FOOD
protection manager that is certified by a FOOD protection manager certification
program that is evaluated and listed by a Conference for Food Protection-recognized
accrediting agency as conforming to the Conference for Food Protection Standards
for Accreditation of FOOD Protection Manager Certification Programs, as specified in
chapter 12 of this Code, is deemed to comply with 92-102.11(B}.

(B) A FOOD ESTABLISHMENT that has an EMPLOYEE that is certified by a FOOD
protection manager certification program that is evaluated and listed by a
Conference for Food Protection-recognized accrediting agency as conforming to the
Conference for Food Protection Standards for Accreditation of FOOD Protection
Manager Certification Programs, as specified in chapter 12 of this Code, is deemed
to comply with §2-102.12.

2-103.11 Person in Charge.
The PERSON IN CHARGE shall ensure that:

{A) FOOD ESTABLISHMENT operations are not conducted in a private home orina
room used as living or sleeping quarters as specified under § 6-202.111; *

(B} PERSONS unnecessary to the FOOD ESTABLISHMENT operation are not allowed
in the FOOD preparation, FOQD storage, or WAREWASHING areas, except that brief
visits and tours may be authorized by the PERSON IN CHARGE if steps are taken to
ensure that exposed FOOD; clean EQUIPMENT, UTENSILS, and LINENS; and
unwrapped SINGLE-SERVICE and SINGLE-USE ARTICLES are protected from
contamination; Pf
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{C) EMPLOYEES and other PERSONS such as delivery and maintenance PERSONS
and pesticide applicators entering the FOOD preparation, FOOD storage, and .
WAREWASHING areas comply with this Code; ™

(D) EMPLOYEES are effectively cleaning their hands, by routinely monitoring the
EMPLOYEES’ handwashing; ™

(E) EMPLOYEES are visibly observing FOODS as they are received to determine that
they are from APPROVED sources, delivered at the required temperatures,
protected from contamination, free of visible unADULTERATED, and accurately
presented, by routinely monitoring the EMPLOYEES’ observations and periodically
evaluating FOODS upon their receipt; ¥

(F} EMPLOYEES are verifying that FOODS delivered to the FOOD ESTABLISHMENT
during non-operating hours are from APPROVED sources and are placed into
appropriate storage lacations such that they are maintained at the required
temperatures, protected from contamination, unADULTERATED, and accurately
presented; P

(G} EMPLOYEES are properly cooking TIME/TEMPERATURE CONTROL FOR SAFETY
FOQD, being particularly careful in cooking those FOODS known to cause severe
foodborne illness and death, such as EGGS and COMMINUTED MEATS, through daily
oversight of the EMPLOYEES' routine monitoring of the cooking temperatures using
appropriate TEMPERATURE MEASURING DEVICES properly scaled and calibrated as
specified under § 4-203.11 and 9 4-502.11 (B); ™

(H) EMPLOYEES are using proper methods to rapidly cool TIME/TEMPERATURE
CONTROL FOR SAFETY FOOD that are not held hot or are not for consumption within
4 hours, through daily oversight of the EMPLOYEES' routine monitoring of FOOD
temperatures during cooling;

(I} EMPLOYEES are properly maintaining the temperatures of TIME/TEMPERATURE
CONTROL FOR SAFETY FOODS during hot and cold holding through daily oversight of
the EMPLOYEE’S routine monitoring for FOOD temperatures; ™

(J) CONSUMERS who order raw or partially cooked READY-TO-EAT FOODS of
animal origin are informed as specified under § 3-603.11 that the FOOD is not
cooked sufficiently to ensure its safety;

(K} EMPLOYEES are properly SANITIZING cleaned multiuse EQUIPMENT and
UTENSILS before they are reused, through routine monitoring of solution
temperature and exposure time for hot water SANITIZING, and chemical
concentration, pH, temperature, and exposure time for chemical SANITIZING; ™

(L} CONSUMERS are notified that clean TABLEWARE is to be used when they return
to self-service areas such as salad bars and buffets as specified under § 3-304.16; *

89




(M) Except when APPROVAL is obtained from the REGULATORY AUTHORITY as
specified in 9 3~301.11 (E), EMPLOYEES are preventing cross-contamination of
READY-TO-EAT FOOD with bare hands by properly using suitable UTENSILS such as
deli tissue, spatulas, tongs, single-use gloves, or dispensing EQUIPMENT; ™

(N) EMPLOYEES are properly trained in FOOD safety, including FOOD allergy
awareness, as it relates to their assigned duties; ™

(0) FOOD EMPLOYEES and CONDITIONAL EMPLOYEES are informed in a verifiable
manner of their responsibility to report in accordance with LAW, to the PERSON IN
CHARGE, information about their health and activities as they relate fo diseases that
are transmissible through FOOD, as specified under 9 2-201.11 (A); " and

(P) Written procedures and plans, where specified by this Code and as developed
by the FOOD ESTABLISHMENT, are maintained and implemented as required. ™

2-2 Food Employee Health

Subparts
2-201 Responsibilities of License Holder, Person in Charge, Food Employees, and
Conditional Employees

Responsibilities 2-201.11 Responsibility of License Holder, Person in Charge, and Conditional
and Reporting Employees.

Symptoms and ’

Diagnosis {A) The LICENSE HOLDER shall require FOOD EMPLOYEES and CONDITIONAL

EMPLOYEES to report to the PERSON IN CHARGE, information about their health
and activities as they relate to diseases that are transmissible through FOOD. A
FOOD EMPLOYEE or CONDITIONAL EMPLOYEE shall report the informationin a
manner that allows the PERSON IN CHARGE to reduce the RISK of foodborne disease
transmission, including providing necessary additional information, such as the date
of onset of symptoms and an illness, or of a diagnosis without symptoms, if the
FOOD EMPLOYEE or CONDITIONAL EMPLOYEE:

reportable {1) Has any of the following symptoms:
symptoms _

(a) Vomiting, *

(b) Diarrhea,®

{c) laundice,®

{d) Sore throat with fever, ¥ or

{e)} Alesion containing pus such as a boil or infected wound that is open or
draining and is:
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reportable
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{i) On the hands or wrists, unless an impermeable cover such as a
finger cot or stall protects the lesion and a SINGLE-USE glove is worn
over the impermeable cover, ”

(i) On exposed portions of the arms, unless the lesion is protected by
an impermeable cover, © or

(iii) On other parts of the body, unfess the lesion is covered by a dry,
durable, tight-fitting bandage, ”

(2) Has anillness diagnosed by a HEALTH PRACTITIONER due to:
(a) Norovirus,”
(b) Hepatitis A virus,
(€} Shigelia spp.,”
(d) SHIGA TOXIN-PRODUCING ESCHERICHIA COLI, *
(e) Typhoid fever (caused by Salmonella Typhi);  or

(f) Salmonelia (nontyphoidal);

Note: A complete listing of communicable diseases that can be
transmitted through FOOD can be obtained from any local health
department.

(3) Had Typhoid fever, diagnosed by a HEALTH PRACTITIONER, within the
past 3 months without having received antibiotic therapy, as determined by
a HEALTH PRACTITIONER; P

(4} Has been exposed to, or is the suspected source of, a CONFIRMED
DISEASE OUTBREAK, because the FOOD EMPLOYEE or CONDITIONAL
EMPLOYEE consumed or prepared FOOD implicated in the outbreak, or
consumed FOOD at an event prepared by an PERSON who is infected orill
with:

(a) Norovirus within the past 48 hours of the last exposure, °

(b) SHIGA TOXIN-PRODUCING ESCHERICHIA COLI or Shigefla spp.
within the past 3 days of the last exposure,

{¢) Typhoid fever within the past 14 days of the last exposure, or

{d}  Hepatitis A virus within the past 30 days of the last exposure; * or
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(5) Has been exposed by attending or working in a setting where there is a
CONFIRMED DISEASE QUTBREAK, or living in the same household as, and
has knowledge about, an individual who works or attends a setting where
there is a CONFIRMED DISEASE QUTBREAK, or living in the same household
as, and has knowledge about, an individual diagnosed with an iliness caused
by:

{a) Norovirus within the past 48 hours of the last exposure,

(b) SHIGA TOXIN-PRODUCING ESCHERICHIA COLI, or Shigella spp.
within the past 3 days of the last exposure, 7

(c) Typhoid fever (caused by Selmonefla Typhi) within the past 14 days
of the last exposure, " or

(d} Hepatitis A virus within the past 30 days of the last exposure.

(B) The PERSON IN CHARGE shall notify the REGULATORY AUTHORITY when a
FOOD EMPLOYEE is:

(1) Jaundiced, " or

(2) Diagnosed with an illness due to a pathogen as specified under
Subparagraphs (A){2)(a) - {f) of this section. '

{C) The PERSON IN CHARGE shall ensure that a CONDITIONAL EMPLOYEE:

(1) Who exhibits or reports a symptom, or who reports a diagnosed illness
as specified under Subparagraphs (A)(1) - (3) of this section, is prohibited
from becoming a FOOD EMPLOYEE until the CONDITIONAL EMPLOYEE meets
the criteria for the specific symptoms or diagnosed illness as specified under
§2201.13;Fand

(2) Who will work as a FOOD EMPLOYEE in a FOOD ESTABLISHMENT that
serves as a HIGHLY SUSCEPTIBLE POPULATION and reports a history of
exposure as specified under Subparagraphs (A)(4) - (5), is prohibited from
becoming a FOOD EMPLOYEE until the CONDITIONAL EMPLOYEE meets the
criteria as specified under 9] 2-201.13{J).*
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(D) The PERSON iN CHARGE shali ensure that a FOOD EMPLOYEE who exhibits or
reports a symptom, or who reports a diagnosed illness or a history of exposure as
specified under Subparagraphs (A)(1) - (5) of this section is:

.(1) EXCLUDED as specified Lmder 191 2-201.12 {A) - (C), and Subparagraphs
(D){(1), (E){1), (F}(1), (G} or (H){1) and in compliance with the provisions
specified under 19 2-201.13(A) - (H); P or

{2) RESTRICTED as specified under Subparagraphs 2-201.12 (D}{2), (EX2),

(F){(2), (H){2), or 1191 2-201.12{() or {J) and in compliance with the provisions
specified under 119 2-201.13(D) - (). °

{(E) A FOOD EMPLOYEE or CONDITIONAL EMPLOYEE shall report to the PERSON
IN CHARGE the information as specified under 9 (A) of this section. f

(F) A FOOD EMPLOYEE shall:
{1} Comply with an EXCLUSION as specified under 9] 2-201.12{A} - (C) and
Subparagraphs 2-201.12{D)(1), (E}(1), (F){1), (G), or {H){1) and with the
provisions specified under 99 2-201.13(A) - (H); " or
(2) Comply with a RESTRICTION as specified under Subparagraphs

2201.12(D)(2), (E}(2), (F)2), (G), (HH2), or 1191 2-201.12 (H), (1}, or (J) and
comply with the provisions specified under 91 2-201.13{D) - (J}. °

2-201.12 Exclusions and Restrictions.

The PERSON IN CHARGE shall EXCLUDE or RESTRICT a FOOD EMPLOYEE from a
FOOD ESTABLISHMENT in accordance with the following:

(A} Except when the symptom is from a noninfectious condition, EXCLUDE a FOOD
EMPLOYEE if the FOOD EMPLOYEE is:

{1) Symptomatic with vomiting or diarrhea; P or

(2) Symptomatic with vomiting or diarrhea and diagnosed with an infection
from Norovirus, Shigella spp., Salmonella (nontyphoidal), or SHIGA
TOXIN-PRODUCING E. COLL.®
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{B) EXCLUDE a FOOD EMPLOYEE who is:

(1) Jaundiced, and the onset of jaundice occurred within the last 7 calendar
days, unless the FOOD EMPLOYEE provides to the PERSON IN CHARGE
written medical documentation from o HEALTH PRACTITIONER specifying
that the jaundice is not caused by hepatitis A virus or other fecal-orally
transmitted infection; "

(2) Diagnosed with an infection from hepatitis A virus within 14 calendar
days from the onset of any iliness symptoms, or within 7 calendar days of
the onset of jaundice; * or

{3) Diagnosed with an infection from hepatitis A virus without developing
symptoms. °

{C} EXCLUDE a FOOD EMPLOYEE who is diagnosed with Typhoid fever, or
reports having had Typhaid fever within the past 3 months as specified under
Subparagraph 2-201.11 (A)(3).F

(D} If a FOOD EMPLOYEE is diagnosed with an infection from Norovirus and is
ASYMPTOMATIC:

{1} EXCLUDE the FOOD EMPLOYEE for who works in a FOOD
ESTABLISHMENT serving a HIGHLY SUSCEPTIBLE POPULATION; f or

(2) RESTRICT the FOOD EMPLOYEE who works in a FOOD ESTABLISHMENT
not serving a HIGHLY SUSCEPTIBLE POPULATION. *

(E) HaFOOD EMPLOYEE is diagnosed with an infection from Shigella spp. and is
ASYMPTOMATIC:

(1) EXCLUDE the FOOD EMPLOYEE who works in a FOOD ESTABLISHMENT
serving a HIGHLY SUSCEPTIBLE POPULATION; f or

(2) RESTRICT the FOOD EMPLOYEE who works in a FOOD ESTABLISHMENT
not serving a HIGHLY SUSCEPTIBLE POPULATION. °

(F} Ifa FOOD EMPLOYEE is diagnosed with an infection from SHIGA
TOXIN-PRODUCING E. COLI, and is ASYMPTOMATIC:
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(1) EXCLUDE the FOOD EMPLOYEE who works in a FOOD ESTABLISHMENT
serving a HIGHLY SUSCEPTIBLE POPULATION; " or

(2) RESTRICT the FOOD EMPLOYEE who works in a FOOD ESTABLISHMENT
not serving a HIGHLY SUSCEPTIBLE POPULATION. ?

(G) Ifa’ FOOD EMPLOYEE is diagnosed with an infection from Salmonelia
(nontyphoidal) and is ASYMPTOMATIC, RESTRICT the FOOD EMPLOYEE who works
in a FOOD ESTABLISHMENT serving a HIGHLY SUSCEPTIBLE POPULATION orin a
FOOD ESTABLISHMENT not serving a HIGHLY SUSCEPTIBLE POPULATION. *

(H) ¥ a FOOD EMPLOYEE is ill with symptoms of acute onset of sore throat with
fever:

(1) EXCLUDE the FOOD EMPLOYEE who works in a FOOD ESTABLISHMENT
serving a HIGHLY SUSCEPTIBLE POPULATION; F or

(2} RESTRICT the FOOD EMPLOYEE who works in a FOOD ESTABLISHMENT
not serving a HIGHLY SUSCEPTIBLE POPULATION. P

(I) If a FOOD EMPLOYEE is infected with a skin lesion containing pus such as a
boil or infected wound that is open or draining and not properly covered as
specified under Subparagraph 2-201.11{A){1}(e}, RESTRICT the FOOD EMPLOYEE. ?

(4) )fa FOOD EMPLOYEE is exposed to a foodborne pathogen as specified under
Subparagraphs 2-201.11{A){4)(a-d} or 2-201.11(A){(5){a-d), RESTRICT the
FOOD EMPLOYEE who works in a FOOD ESTABLISHMENT serving a HIGHLY
SUSCEPTIBLE POPULATION. *

2-201.13 Removal, Adjustment, or Retention of Exclusions and Restrictions.

The PERSON IN CHARGE shall adhere to the following conditions when removing,
adjusting, or retaining the EXCLUSION or RESTRICTION of a FOOD EMPLOYEE:

(A} Except when a FOOD EMPLOYEE is diagnosed with Typhoid fever or an
infection from hepatitis A virus or Sa/monella Typhi:
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(1)

Reinstate a FOOD EMPLOYEE who was EXCLUDED as specified under

Subparagraph 2-201.12 {A) (1) if the FOOD EMPLOYEE:

(2)

(a) Is ASYMPTOMATIC for at least 24 haurs; P or

(b} Provides to the PERSON IN CHARGE written medical documentation
from a HEALTH PRACTITIONER that states the symptom is from a
noninfectious condition. *

if a FOOD EMPLOYEE was diagnosed with an infection from Norovirus

and EXCLUDED as specified under Subparagraph 2-201.12 (A} (2):

(3)

{a) RESTRICT the FOOD EMPLOYEE, who is ASYMPTOMATIC for at
least 24 hours and works in a FOOD ESTABLISHMENT not serving a
HIGHLY SUSCEPTIBLE POPULATION, until the conditions for
reinstatement as specified under Subparagraphs (D) (1) or (2) of this
section are met; P or

(b} Retain the EXCLUSION for the FOOD EMPLOYEE, who is
ASYMPTOMATIC for at least 24 hours and works in a FOOD
ESTABLISHMENT that serves a HIGHLY SUSCEPTIBLE POPULATION,
until the conditions for reinstatement as specified under
Subparagraphs (D) (1) or {2) of this section are met.*

If a FOOD EMPLOYEE was diagnosed with an infection from Shigella

spp: and EXCLUDED as specified under Subparagraph 2-201.12 (A) (2):

(a} RESTRICT the FOOD EMPLOYEE, who is ASYMPTOMATIC for at least
24 hours and works in a FOOD ESTABLISHMENT not serving a HIGHLY
SUSCEPTIBLE POPULATION, until the conditions for reinstatement as
specified under Subparagraphs (E) (1) or (2) of this section are met; " or
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(b} Retain the EXCLUSION for the FOOD EMPLOYEE, who is
ASYMPTOMATIC for at least 24 hours and works in a FOOD
ESTABLISHMENT that serves a HIGHLY SUSCEPTIBLE POPULATION, until
the conditions for reinstatement as specified under Subparagraphs (E)
{1) or {2), or (E} (1} and {3} {a)} of this section are met.”

{4) If a FOOD EMPLOYEE was diagnosed with an infection from SHIGA
TOXIN-PRODUCING ESCHERICHIA COLI and EXCLUDED as specified under
Subparagraph 2-201.12 (A} (2):

(a) RESTRICT the FOOD EMPLOYEE, who is ASYMPTOMATIC for at least
24 hours and works in a FOOD ESTABLISHMENT not serving a HIGHLY
SUSCEPTIBLE POPULATION, until the conditions for reinstatement as
specified under Subparagraphs (F} (1) or (2) of this section are met; * or

{b) Retain the EXCLUSION for the FOOD EMPLOYEE, who is

ASYMPTOMATIC for at least 24 haurs and works in a FOOD

ESTABL!SHMENT that serves a HIGHLY SUSCEPTIBLE POPULATION, until

the conditions for reinstatement as specified under Subparagraphs (F)
(1) or (2) are met.”

(5) If a FOOD EMPLOYEE was diagnosed with an infection from Sa/monelfla
(nontyphoidal) and EXCLUDED as specified under Subparagraph 2-
201.12({A)(2):

{(a) RESTRICT the FOOD EMPLOYEE, who is ASYMPTOMATIC for at jeast
30 days until conditions for reinstatement as specified under
Subparagraphs (G)(1) or (2) of this section are met; * or
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(b} Retain the EXCLUSION for the FOOD EMPLOYEE who is
SYMPTOMATIC, until conditions for reinstatement as specified under
Paragraphs (G){1) or (G){2) of this section are met.?

(B} Reinstate a FOOD EMPLOYEE who was EXCLUDED as specified under §
2-201.12 {B) if the PERSON IN CHARGE obtains APPROVAL from the REGULATORY
AUTHORITY and one of the following conditions is met:

{1} The FOOD EMPLOYEE has been jaundiced for more than 7 calendar days;
P

(2) The anicteric FOOD EMPLOYEE has been symptomatic with symptoms
other than jaundice for more than 14 calendar days; * or

(3} The FOOD EMPLOYEE provides to the PERSON IN CHARGE written
medical documentation from a HEALTH PRACTITIONER stating that the
FOOD EMPLOYEE is free of a hepatitis A virus infection. ?

{C) Reinstate a FOOD EMPLOYEE who was EXCLUDED as specified under
1 2-201.12 (C} if:

(1) The PERSON IN CHARGE obtains APPROVAL from the REGULATORY
AUTHORITY; P and

{2} The FOOD EMPLOYEE provides to the PERSON IN CHARGE written medical
documentation from a HEALTH PRACTITIONER that states the FOOD
EMPLOYEE is free from Typhoid fever. ”

(D} Reinstate a FOOD EMPLOYEE who was EXCLUDED as specified under
Subparagraphs 2-201.12 (A) (2) or (D) (1) who was RESTRICTED under
Subparagraph 2-201.12 (D) {2} if the PERSON IN CHARGE obtains APPROVAL from
the REGULATORY AUTHORITY and one of the following conditions is met:

(1) The EXCLUDED or RESTRICTED FOOD EMPLOYEE provides to the PERSON
IN CHARGE written medical documentation from a HEALTH PRACTITIONER
stating that the FOOD EMPLOYEE is free of a Norovirus infection; *

(2) The FOOD EMPLOYEE was EXCLUDED or RESTRICTED after symptoms of
vomiting or diarrhea resolved, and more than 48 hours have passed since the
FOOD EMPLOYEE became ASYMPTOMATIC; P or

(3) The FOOD EMPLOYEE was EXCLUDED or RESTRICTED and did not develop

symptoms and more than 48 hours have passed since the FOOD EMPLOYEE
was diagnosed. °
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(E) Reinstate a FOOD EMPLOYEE who was EXCLUDED as specified under
Subparagraphs 2-201.12 {A) (2) or (E} (1) or who was RESTRICTED under
Subparagraph 2-201.12 (E) {2) if the PERSON IN CHARGE obtains APPROVAL from
the REGULATORY AUTHORITY and one of the following conditions is met:

(1) The EXCLUDED or RESTRICTED FOOD EMPLOYEE provides to the PERSON
IN CHARGE written medical documentation from a HEALTH PRACTITIONER
stating that the FOOD EMPLOYEE is free of a Shigella spp. infection based on
test results showing 2 consecutive negative stool specimen cultures that are
taken:

(a) Not earlier than 48 hours after discontinuance of antibiotics, F and

(b) Atleast 24 hours apart; ®

(2) The FOOD EMPLOYEE was EXCLUDED or RESTRICTED after symptoms of
vomiting or diarrhea resolved, and more than 7 calendar days have passed
since the FOOD EMPLOYEE became ASYMPTOMATIC; * or

(3) The FOOD EMPLOYEE was EXCLUDED or RESTRICTED and did not
develop symptoms and more than 7 calendar days have passed since the
FOOD EMPLOYEE was diagnosed. ”

(F} Reinstate a FOOD EMPLOYEE who was EXCLUDED or RESTRICTED as specified
under Subparagraphs 2-201.12 {A) (2) or (F) (1) or who was RESTRICTED under .

Subparagraph 2-201.12 (F) (2} if the PERSON IN CHARGE obtains APPROVAL from
the REGULATORY AUTHORITY and one of the following conditions is met:

{1) The EXCLUDED or RESTRICTED FOOD EMPLOYEE provides to the PERSON
IN CHARGE written medical documentation from a HEALTH PRACTITIONER
stating that the FOOD EMPLOYEE is free of an infection from SHIGA
TOXIN-PRODUCING ESCHERICHIA COLI based on test results that show 2
consecutive negative stool specimen cultures that are taken:

{a) Not earlier than 48 hours after discontinuance of antibiotics; * and
{b) At least 24 hours apart; °
(2} The FOOD EMPLOYEE was EXCLUDED or RESTRICTED after symptoms of
vomiting or diarrhea resolved and more than 7 calendar days have passed
since the FOOD EMPLOYEE became ASYMPTOMATIC; P or
{3} The FOOD EMPLOYEE was EXCLUDED or RESTRICTED and did not

develop symptoms and more than 7 days have passed since the FOOD
EMPLOYEE was diagnosed.
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nontyphoidal
Salmonella ~
removing
exclusion or
restriction

sore throat with
fever —
removing
exclusion or
restriction

(G} Reinstate a FOOD EMPLOYEE who was EXCLUDED as specified under
Subparagraph 2-201.12{A} (2) or who was RESTRICTED as specified under 9
2201.12(G) if the PERSON IN CHARGE obtains APPROVAL from the REGULATORY
AUTHORITY * and one. of the following conditions is met:

(1) The EXCLUDED or RESTRICTED FOOD EMPLOYEE provides to the PERSON
IN CHARGE written medical documentation from a HEALTH PRACTITIONER
stating that the FOOD EMPLOYEE is free of a Salfmoneifa {nontyphoidal)
infection based on test results showing 2 consecutive negative stool
specimen cultures that are taken;

{a} Not earlier than 48 hours after discontinuance of antibiotics, ¥ and

{b) Atleast 24 hours apart; "

(2) The FOOD EMPLOYEE was RESTRICTED after symptoms of vomiting or
diarrhea resolved, and more than 30 days have passed since the FOOD
EMPLOYEE became ASYMPTOMATIC; F or

(3} The FOOD EMPLOYEE was EXCLUDED or RESTRICTED and did not
develop symptoms and more than 30 days have passed since the FOOD
EMPLOYEE was diagnosed. ?

(H) Reinstate a FOOD EMPLOYEE who was EXCLUDED or RESTRICTED as specified
under Subparagraphs 2-201.12 (H) (1) or (2} if the FOOD EMPLOYEE provides to
the PERSON IN CHARGE written medical documentation from a HEALTH
PRACTITIONER stating that the FOOD EMPLOYEE meets one of the following
conditions:

(1) Has received antibiotic therapy for Streptococcus pyogenes infection far
more than 24 hours; *

(2) Has at least one negative throat specimen culture for Streptococcus
pyogenes infection; ® or

(3) Is otherwise determined by a HEALTH PRACTITIONER to be free of a
Streptococcus pyogenes infection.
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uncovered
infected wound
or pustular hoil
— removing
restriction

exposure to
foodborne
pathogen and
works in food
establishment
serving HSP —
removing
restriction

Norovirus

Shigella spp. or
STEC

() Reinstate a FOOD EMPLOYEE who was RESTRICTED as specified under ¥ 2-

201.12{1) if the skin, infected wound, cut, or pustular boil is properly covered with
one of the following:

(1} Animpermeable cover such as a finger cot or stall and a SINGLE-USE

glove over the impermeable cover if the infected wound or pustular boil is on
the hand, finger, or wrist; P

(2) Animpermeable cover on the arm if the infected wound or pustular boil
is on the arm; * or

(3} Adry, durable, tight-fitting bandage if the infected wound or pustular
boil is on another part of the body.

(J) Reinstate a FOOD EMPLOYEE who was RESTRICTED as specified under 1)
2201.12(3) and was exposed to one of the following pathogens as specified under
Subparagraph 2-201.11{A){4)(a-d) or 2-201.11(A)(5){a-d}):

{1) Norovirus and one of the following conditions is met:

{a) More than 48 hours have passed since the last day the FOOD
EMPLOYEE was potentially exposed; * or

(b) More than 48 hours have passed since the FOOD EMPLOYEE'S
household contact became ASYMPTOMATIC. P

(2) Shigella spp. or SHIGA TOXIN PRODUCING ESCHERICHIA COLI and one of
the following conditions is met:

(a) More than 3 calendar days have passed since the last day the FOOD
EMPLOYEE was potentially exposed;  or

(b) More than 3 calendar days have passed since the FOOD
EMPLOYEE'S household contact became ASYMPTOMATIC. *
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Typhoid fever (3) Typhoid fever (caused by Salmonella. Typhi} and one of the following
{S. Typhi) conditions is met:

{a) More than 14 calendar days have passed since the last day the
FOOD EMPLOYEF was potentially exposed; * or

{b} More than 14 calendar days have passed since the FOOD
EMPLOYEE’S household contact became ASYMPTOMATIC. °

hepatitis A (4} Hepatitis A virus and one of the following conditions is met:

(a) The FOOD EMPLOYEE is immune to hepatitis A virus infection
because of a prior illness from hepatitis A; P

(b) The FOOD EMPLOYEE is immune to hepatitis A virus infection
because of vaccination against hepatitis A;

(¢} The FOOD EMPLOYEE is immune to hepatitis A virus infection
because of IgG administration;

{d) More than 30 calendar days have passed since the last day the
FOOD EMPLOYEE was potentially exposed; *

(e) More than 30 calendar days have passed since the FOOD
EMPLOYEE’S household contact became jaundiced; * or

{fi The FOOD EMPLOYEE does not use an alternative procedure that
allows bare hand contact with READY-TO-EAT FOOD until at least 30
days after the potential exposure, as specified in Subparagraphs {1} (4}
{d) and (e) of this section, and the FOOD EMPLOYEE receives additional
training about:

(i} Hepatitis A symptoms and preventing the transmission of
infection, *

(i) Proper handwashing procedures, * and

{iii) Protecting READY~TO~EAT FOOD from contamination
introduced by bare hand contact. ?
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2-3 PERSONAL CLEANLINESS

Subparts

2-301
2-302
2-303
2-304

Hands and Arms
Fingernails
Jewelry

Quter Clothing

Hands and Arms  2-301.11 Clean Condition.

FOOD EMPLOYEES shall keep their hands and exposed portions of their arms
clean.?

2-301.12 Cleaning Procedure.

{A) Except as specified in 9 {D) of this section, FOOD EMPLOYEES shall clean their
hands and exposed portions of their arms, including surrogate prosthetic devices
for hands or arms for at least 20 seconds, using a cleaning compound in a
HANDWASHING SINK that is equipped as specified under § 5-202.12 and Subpart
6-301.°

(B) FOOD EMPLOYEES shall use the following cleaning procedure in the order
stated to clean their hands and exposed portions of their arms, including
surrogate prosthetic devices for hands and arms:

(1) Rinse under clean, running warm water;

(2) Apply an amount of cleaning compound recommended by the cleaning
compound manufacturer; P

(3) Rub together vigorously for at least 10 to 15 seconds while:

(a) Paying particular attention to removing secil from underneath the
fingernails during the cleaning procedure, * and

{b} Creating friction on the surfaces of the hands and arms or surrogate
prosthetic devices for hands and arms, finger tips, and areas between
the fingers. °

{4) Thoroughly rinse under clean, running warm water; * and

(5) Immediately follow the cleaning procedure with thorough drying using a
method as specified under § 6-301.12.°

(C) To avoid recontaminating their hands or surrogate prosthetic devices, FOOD
EMPLOYEES may use disposable paper towels or simifar clean barriers when
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touching surfaces such as manual operated faucet handles on a HANDWASHING
SINK or the handle of a restroom door.

(D) If APPROVED and capable of removing the types of soils encountered in the
FOOD operations involved, an automatic handwashing facility may be used by
FOOD EMPLOYEES to clean their hands or surrogate prosthetic devices.
2-301.13 Special Handwash Procedures.

Reserved,

2-301.14 When to Wash.

FOOD EMPLOYEES shall clean their hands and exposed portions of their arms as
specified under § 2-301.12 immediately before engaging in FOGD preparation
including working with exposed FOOD, clean EQUIPMENT and UTENSILS, and
unwrapped SINGLE-SERVICE and SINGLE- USE ARTICLES, F and:

(A} After touching bare human body parts other than clean hands and clean,
exposed portions of arms;

(B) After using the toilet room; ?

(C) After caring for or handling SERVICE ANIMALS or aguatic animals as specified
in 9 2-403.11 (B); -

(D} Except as specified in 9 2-401.11 (B), after coughing, sneezing, using a
handkerchief or disposable tissue, using tobacco, eating, or drinking;

{E}) After handling soiled EQUIPMENT or UTENSILS; P

(F) During FOOD preparation, as often as necessary to remove soil and
contamination and to prevent cross contamination when changing tasks;

{G) When switching between working with raw FOOD and working with
READY-TO-EAT FOOD; ®

(H) Before putting on gloves to initiate a task that involves working with FOOD; *
and

(1) After engaging in other activities that contaminate the hands.

2-301.15 Where to Wash.

{A) FOOD EMPLOYEES shalt clean their hands in a HANDWASHING SINK or
APPROVED automatic handwashing facility and may not clean their hands in a sink
used for FOOD preparation or WAREWASHING, or in a service sink or a curbed
cleaning facility used for the disposal of mop water and similar liquid waste.
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2-301.16 Hand Antiseptics.

{A) A hand antiseptic used as a topical application, a hand antiseptic soluticn used
as a hand dip, or a hand antiseptic soap shall:

{1) Comply with one of the following:

{a) Be an APPROVED drug that is listed in the FDA publication,
Approved Drug Products with Therapeutic Equivalence Evaluations as
an APPROVED drug based on safety and effectiveness; ™ or

(b} Have active antimicrobial ingredients that are listed in the FDA
monograph for Over The Counter Health—Care Antiseptic Drug Products
as an antiseptic handwash; " and

{2} Consist only of components which the intended use of each complies
with one of the following:

(a) A threshold of regulation exemption under 21 CFR 170.39 -
Threshold of regulation for substances used in FOOD-contact articles; ™
or

(k) 21 CFR 178 -Indirect FOOD ADDITIVES: Adjuvants, Praduction Aids,
and Sanitizers as regulated for use as a FOOD ADDITIVE with conditions
of safe use, " or ' -

(c) A determination of generally recognized as safe (GRAS). Partial
listings of substances with FOOD uses that are GRAS may be found in 21
CFR 182 -Substances Generally Recognized as Safe, 21 CFR 184 -Direct
FOOD Substances Affirmed as Generally Recognized as Safe, or 21 CFR
186 — Indirect FOOD Substances Affirmed as Generally Recognized as
Safe for use in contact with FOOD, and in FDA’s Inventory of GRAS
Notices, " or

(d) A prior sanction listed under 21 CFR 181 — Prior Sanctioned FOOD
Ingredients, " or

{e) A FOOD Contact Notification that is effective, " and
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{3} Be applied only to hands that are cleaned as specified under §
2-301.12.%

(B} If a hand antiseptic or a chemical hand antiseptic solution used as a hand dip
does not meet the criteria specified under Subparagraph (A} {2) of this section,
use shall be:

{1} Followed by thorough hand rinsing in clean water before hand contact
with FOOD or by the use of gloves; " or

{2) Limited to situations that involve no direct contact with FOOD by the
bare hands. ™

{C) A hand antiseptic soluticn used as a hand dip shall be maintained clean and
at a strength equivalent to at least 100 MG/L chlorine. *f

Fingernails 2~302.11 Maintenance.

{A) FOOD EMPLOYEES shall keep their fingernails trimmed, filed, and maintained
so the edges and surfaces are cleanable and not rough. ™

{B) Unless wearing intact gloves in good repair, a FOOD EMPLOYEE may not wear
fingernail polish or artificial fingernails when working with exposed FOOD. *f

Jewelry 2-303.11 Prohtbition,
Except for a plain ring such as a wedding band, while preparing FOCD, FOOD

EMPLOYEES may not wear jewelry including medical information jewelry on their
arms and hands.

Outer Clothing 2-304.11 Clean Condition.

FOOD EMPLOYEES shall wear clean outer clothing to prevent contamination of
FOOD, EQUIPMENT, UTENSILS, LINENS, and SINGLE-SERVICE and SINGLE-USE
ARTICLES.

2-4 HYGIENIC PRACTICES

Subparts
2-401 Food Contamination Prevention
2-402 Hair Restraints
2-403 Animals
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Food
Contamination
Prevention

Hair Restraints

2-401.11 Eating, Drinking, or Using Tobacca.

(A) Except as specified in Y (B) of this section, an EMPLOYEE shall eat, drink, or
use any form of tobacco only in designated areas where the contamination of
exposed FOOD; clean EQUIPMENT, UTENSILS, and LINENS; unwrapped
SINGLE-SERVICE and SINGLE-USE ARTICLES; or other items needing protection
cannof result.

(B) A FOOD EMPLOYEE may drink from a closed BEVERAGE container if the
container is handled to prevent contamination of:

(1) The EMPLOYEE'S hands;
(2} The container; and

(3} Exposed FOOD; clean EQUIPMENT, UTENSILS, and LINENS; and
unwrapped SINGLE-SERVICE and SINGLE-USE ARTICLES.

2-401.12 Discharges from the Eyes, Nose, and Mouth,

FOOD EMPLOYEES experiencing persistent sneezing, coughing, or a runny nose
that causes discharges from the eyes, nose, or mouth may not work with exposed
FOOD; clean EQUIPMENT, UTENSILS, and LINENS; or unwrapped SINGLE-SERVICE
or SINGLE~USE ARTICLES.

2-401.13  Bandages, Finger Cots, or Stall products on Wrists, Hands or Fingers

An impermeable cover such as a bandage, finger cot or stall located on the wrist,
hand or finger of a FOOD EMPLOYEE working with exposed FOOD shall be covered
with a single-use glove. ™

2-402.11 Effectiveness.

(A} Except as provided in 9§ (B) of this section, FOOD EMPLOYEES shall wear hair
restraints such as hats, hair coverings or nets, beard restraints, and clothing that
covers body hair, that are designed and worn to effectively keep their hair from
contacting exposed FOCD; clean EQUIPMENT, UTENSILS, and LINENS; and
unwrapped SINGLE-SERVICE and SINGLE-USE ARTICLES. o

(B} This section does not apply to FOOD EMPLOYEES such as counter staff who
only serve BEVERAGES and wrapped or PACKAGED FOODS, hostesses, and wait
staff if they present a minimal RISK of contaminating exposed FOOD; clean
EQUIPMENT, UTENSILS, and LINENS; and unwrapped SINGLE-SERVICE and
SINGLE-USE ARTICLES.
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Animals

2-403.11 Handling Prohibition.

(A} Except as specified in 1] (B) of this section, FOOD EMPLOYEES may not care for
or handle animals that may be present such as patrol dogs, SERVICE ANIMALS, or
pets that are allowed as specified in Subparagraphs 6-501.115 (B) (2) - (5). 7

(B} FOOD EMPLOYEES with SERVICE ANIMALS may handle or care for their
SERVICE ANIMALS and FOOD EMPLOYEES may handlie or care for FISH in
aquariums or MOLLUSCAN SHELLFISH or crustacea in display tanks if they wash
their hands as specified under § 2-301.12 and 9 2-301.14 {C).

2-5

RESPONDING TO CONTAMINATION EVENTS

2-501 Procedures for Responding

2-501.11 Clean-up of Vomiting and Diarrheal Events.

A FOOD ESTABLISHMENT shall have procedures for EMPLOYEES to follow when
responding to vomiting or diarrheal events that involve the discharge of vomitus
or fecal matter onto surfaces in the FOOD ESTABLISHMENT. The procedures shall
address the specific actions EMPLOYEES must take to minimize the spread of
contamination and the exposure of EMPLOYEES, CONSUMERS, FOOD, and
surfaces to vomitus or fecal matter,
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Chapter

3 Food

Parts
3-1 CHARACTERISTICS
3-2 SOURCES, SPECIFICATIONS, AND ORIGINAL CONTAINERS AND RECORDS

3-3 PROTECTION FROM CONTAMINATION AFTER RECEIVING

3-4 DESTRUCTION OF ORGANISMS OF PUBLIC HEALTH CONCERN

3-5 LIMITATION OF GROWTH OF ORGANISMS OF PUBLIC HEALTH CONCERN
3-6  FOOD IDENTITY, PRESENTATION, AND ON-PREMISES LABELING

3-7 CONTAMINATED FOOD

3-8 SPECIAL REQUIREMENTS FOR HIGHLY SUSCEPTIBLE POPULATIONS

3~1 CHARACTERISTICS

Subparts
3-101 Condition

Condition 3-101.11 Safe, Unadulterated, and Honestly Presented.
FOOD shall be safe, unADULTERATED, and, as specified under § 3-601.12,

honestly presented.

Note: The foliowing common ingredients may cause allergic reactions: EGGS
(albumen, whites, meringue); Milk and Milk Products (Whey, Nonfat Dry Milk,
Casein, Sodium Caseinate etc.); Peanuts {peanut butter, unrefined peanut oil, and
flour); Wheat & Wheat Proteins (malt, caramel color, flour); Tree Nuts {(almonds,
walnuts, pecans, etc.; each is a separate allergen, or the unrefined oils of these
products); Soybeans and Soy Products (hydrogenated soy protein, tofu, and
unrefined soybean oil); FISH; Shellfish; and Crustaceans.

Note: The foliowing common ingredients may cause adverse reactions:
Monosodium Glutamate, Strawberries, Chocolate, Sulfites, and FOOD colors.

3-2 SOURCES, SPECIFICATIONS, AND ORIGINAL CONTAINERS AND RECORDS

Subparts
3-201 Sources
3-202 Specifications for Receiving
3~-203 Original Containers and Records
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Sources

3-201.11 Compliance with Food Law.
{A) FOOD shall be obtained from sources that comply with LAW. °

(B) FOOD prepared ina private home may not be used or offered for human
consumption in a FOOD ESTABLISHMENT.

(C) PACKAGED FOOD shall be labeled as specified in LAW, including 21 CFR 101 -
Food Labeling; 9 CFR 317 - Labeling, Marking Devices, and Containers; and 9 CFR
381 Subpart N - Labeling and Containers; and as specified under §§ 3-202.17,
3-202.18; and 5. ATCP 55.30.

(D) FISH, other than those specified in paragraph 3-402.11 (B), that are intended
for consumption in raw or undercooked form and allowed as specified in
paragraph 3-401.11 (D), may be offered for sale or service if they are obtained
from a supplier that freezes the FISH as specified under § 3-402.11; or if they are
frozen on the PREMISES as specified under § 3-402.11 and records are retained as
specified under § 3-402.12.

(E) WHOLE-MUSCLE, INTACT BEEF steaks that are intended for consumption in
an undercooked form without a CONSUMER advisory as specified in 9 3-401.11
(C) shall be:

(1) Obtained from a FOOD PROCESSING PLANT that, upon request by the
purchaser, PACKAGES the steaks and labels them, to indicate that the steaks
meet the definition of WHOLE-MUSCLE, INTACT BEEF, Por

(2) Deemed acceptable by the REGULATORY AUTHORITY based on other
evidence, such as written buyer specifications or invoices, that indicates that
the steaks meet the definition of WHOLE-MUSCLE, INTACT BEEF; P and
(3) if individually cut in a FOOD ESTABLISHMENT:
{a) Cut from WHOLE-MUSCLE, INTACT BEEF that is labeled by a FOOD
PROCESSING PLANT as specified in Subparagraph (E}{1} of this section
or identified as specified in Subparagraph (E)(2) of this section, Pt
(b) Prepared so they remain intact, ” and
{c) If PACKAGED for undercooking in a FOOD ESTABLISHMENT, fabeled

as specified in Subparagraph (E)(1) of this section or identified as
specified in Subparagraph (E}(2) of this section. Pt
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(F) MEAT and POULTRY that is not a READY-TO-EAT FOOD and isin a PACKAGED
. form when it is offered for sale or otherwise offered for cansumption, shall be
labeled to include safe handling instructions as specified in LAW, including 9 CFR
317.2 {l}and 9 CFR 381.125 {b}.

(G) EGGS that have not been specifically treated to destroy all viable Saimonellae
shall be labeled to include safe handling instructions as specified in LAW,

including 21 CFR 101.17 {h).

{(H) EGGS shall be:

(1) From an EGG handler complying with the req uirements of ATCP 88 and
holding a FOOD PROCESSING PLANT license under s. 97.29, Stats.,

(2) From an EGG handler complying with the LAW of another state, or
(3) Sold directly to the consumer by an EGG producer exempted under
5.97.28, Stats., and s. ATCP 88.02 and selling nest-run or washed, candled,
graded, sized, or packaged EGGS from a flock of not more than 150 laying

birds owned by the producer.

3-201.12 Food in a Hermetically Sealed Container.

FOOD in a HERMETICALLY SEALED CONTAINER, shall be obtained from a FOGD
PROCESSING PLANT that is regulated by the FOOD regulatory agency that has
jurisdiction over the plant.”

3-201.13 Fluid Milk and Milk Products.

Fluid milk and milk products shall be obtained from sources that comply with
GRADE A STANDARDS as specified in LAW. P

3-201.14 Fish.

(A} FISH that are received for sale or service shall be:
{1) Commercially and legally caught or harvested; " or
(2) APPROVED for sale or service. ?

(B) MOLLUSCAN SHELLFISH that are recreationally caught may not be received
for sale or service. ?

3-201.15 Molluscan Shelifish.
(A} MOLLUSCAN SHELLFISH shall be obtained from sources according to LAW and
the requirements specified in the U.S. Department of Health and Human Services,

Public Health Service, Food and Drug Administration, National Shellfish Sanitation
Program Guide for the Control of Molluscan Shellfish.
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Note: You may obtain a copy by contacting US Food and Drug Administration
Center for Food Safety and Applied Nutrition 5100 Paint Branch Parkway College
Park, MD 20740-3835, 1-888-SAFEFOOD or by contacting www.cfsan.fda.gov.
You can also contact the department of agriculture, trade and consumer
protection (see §1-103.10).

(B) MOLLUSCAN SHELLFISH received in interstate commerce shall be from
sources that are listed in the Interstate Certified Shelfish Shippers List. ?

3-201.16 Wild Mushrooms.

(A) Except as specified in 11 {B) of this section, mushroom species picked in the
wild shall not be offered for sale or service by a FOOD ESTABLISHMENT unless the
FOOD ESTABLISHMENT has been APPROVED to do so. *

(B) This section does not apply to:

(1) Cultivated wild mushroom species that are grown, harvested, and
PROCESSED in an operation that is requiated by the FOOD regulatory agency
that has jurisdiction over the operation; or

(2} Wild mushroom species if they are in packaged form and are the product
of a FOOD PROCESSING PLANT that is regulated by the FOOD regulatory
agency that has jurisdiction over the plant.

3-201.17 Game Animals.
If GAME ANIMALS are received for sale or service they shall be:
(1) Commercially raised for FOOD P and:

(a) Raised, slaughtered, and PROCESSED under a voluntary inspection
program that is conducted by the agency that has animal health
jurisdiction, F or

(b) Under a routine inspection program conducted by a regulatory
agency other than the agency that has animal health jurisdiction, Pand

{c) Raised, slaughtered, and PROCESSED according to:

(i} LAWS governing MEAT and POULTRY as determined by the
agency that has animal health jurisdiction and the agency that
conducts the inspection program, F and

(i1} Requirements which are developed by the agency that has
animal health jurisdiction and the agency that conducts the
inspection program with consideration of factors such as the need
for antemortem and postmortem examination by an APPROVED
veterinarian or veterinarian’s designee; °
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(2} Under a voluntary inspection program administered by the USDA for
game animals such as exotic animals (reindeer, elk, deer, antelope, water
buffalo, or bison) that are "inspected and APPROVED" in accordance with 9
CER 352 Exotic animals; voluntary inspection or rabbits that are "inspected
and certified" in accordance with 9 CFR 354 voluntary inspection of rabbits
and edible products thereof; ”

(3) As allowed by LAW, for wild GAME ANIMALS that are live-caught:

{a) Under a routine inspection program conducted by a regulatory
agency such as the agency that has animal health jurisdiction, " and

(b) Slaughtered and PROCESSED according to:

(i} LAWS governing MEAT and POULTRY as determined by the
agency that has animal health jurisdiction and the agency that
conducts the inspection program, * and

(i} Reguirements which are developed by the agency that has
animal health jurisdiction and the agency that conducts the
inspection program with consideration of factors such as the need
for antemortem and postmortem examination by an APPROVED
veterinarian or veterinarian’s designee; ¥ or

(4) As aliowed by LAW, for field-dressed wild GAME ANIMALS under a
routine inspection program that ensures the animals:

(a) Receive a postmortem examination by an APPROVED veterinarian
or veterinarian's designee, * or

{(b) Are field-dressed and transported according to requirements
specified by the agency that has animal health jurisdiction and the
agency that conducts the inspection program, Pand

{c) Are PROCESSED according to LAWS governing MEAT and POULTRY
as determined by the agency that has animal health jurisdiction and the
agency that conducts the inspection program. P

(B) A game animal may not be received for sale or service if it is a species of
wildlife that is listed in 50 CFR 17 Endangered and threatened wildlife and plants.
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Specifications for
Receiving

3-202.11 Temperature.

(A) Except as specified in 9 (B} or (G) of this section, refrigerated,

~ TIME/TEMPERATURE CONTROL FOR SAFETY FOOD shall be at a temperature of 5°C

(41°F) or below when received. ?

(B) If a temperature other than 5°C (41 °F) for a TIME/TEMPERATURE CONTROL
FOR SAFETY FOOD is specified in LAW governing its distribution, such as LAWS
governing mitk and MOLLUSCAN SHELLFISH, the FOOD may be received at the
specified temperature.

{C) Raw EGGS shall be received in refrigerated EQUIPMENT that maintains an
ambient air temperature of 7°C (45°F) or less. g

(D) TIME/TEMPERATURE CONTROL FOR SAFETY FOOD that is cooked to a
temperature and for a time specified under §§ 3-401.11 to 3-401.13 and received
hot shall be at a temperature of 57°C (135°F) or above. °

(E) A FOQD that is labeled frozen and shipped frozen by a FOOD PROCESSING
PLANT shall be received frozen. ¥

{F) Upon receipt, TIME/TEMPERATURE CONTROL FOR SAFETY FOQD shall be free
of evidence of previous temperature abuse. Pt

(G) Cheese curds intended for the production of Cheddar cheese manufactured
at a Wisconsin-licensed dairy plant as specified in ch. ATCP 65, Wis. Admin. Code,
may be received at temperatures other than 5°C (41°F); if

a) They are immediately placed in refrigerated EQUIPMENT that maintains
an ambient air temperature of 5°C (41°F) or less and meet cooling
requirements as specified under § 3-501.14 {B), or"®

b} They are held at ambient air temperatures according to the requirements
of § 3-501.19 (D)

3-202.12 Additives.

FOOD may not contain unAPPROVED FOOD ADDITIVES or ADDITIVES that exceed
amounts specified in 21 CFR 170 to 180 relating to FOOD ADDITIVES, generally
recognized as safe or prior sanctioned substances that exceed amounts specified
in 21 CFR 181 to 186, substances that exceed amounts specified in 9 CFR Subpart
C Section 424.21 {b) Use of Food ingredients and Sources of Radiation, or
pesticide residues that exceed provisions specified in 40 CFR 180 Tolerances and
Exemptions for Pesticide Chemical Residues in Food. ?
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3-202.13 Eggs.

EGGS shall be received clean and sound and may not exceed the RESTRICTED EGG
tolerances as specified in s. ATCP 88.26. °

3-202.14 Eggs and Milk Products, Pasteurized.
(A) EGG PRODUCTS shall be obtained pasteurized. P
(B) Fluid and dry milk and milk products shall:
(1) Be obtained pasteurized; " and
{2) Comply with GRADE A STANDARDS as specified in LAW. i

{C) Frozen milk products, such as ice cream, shall be obtained pasteurized as
specified in 21 CFR 135 - Frozen Desserts. )

{D) Cheese shall be obtained pasteurized unless alternative procedures to
pasteurization are specified in the CFR, such as 21 CFR 133 - Cheeses and Related
Cheese Products, for curing certain cheese varieties. P

3-202.15 Package integrity.
FOOD PACKAGES shall be in good condition and protect the integrity of the

contents so that the FOOD is not exposed to ADULTERATION or potential
contaminants.

3-202.16 lce.

Ice for use as a FOOD or a cooling medium shall be made from DRINKING WATER.
P

3-202.17 Shucked Shellfish, Packaging and Identification.

(A) Raw SHUCKED SHELLFISH shall be obtained in nonreturnable PACKAGES
which bear a legible label that identifies the: P

(1) Name, address, and CERTIFICATION NUMBER of the shucker, packer or
repacker of the MOLLUSCAN SHELLFISH; and

{2) The “sell by” or “best if used by” date for PACKAGES with a capacity of
less than1.89 L {one-half gallon) or the date shucked for PACKAGES with a
capacity of 1.89 L (one~haif gallon) or more. "
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(B) A PACKAGE of raw SHUCKED SHELLFISH that does not bear a label or which

bears a label which does not contain all the information as specified under 9 (A) of

this section shall be subject to a hold order, as ailowed by LAW, or seizure and

destruction in accordance with 21 CFR Subpart D - Specific Administrative

Decisions Regarding Interstate Shipments, Section 1240.60 (d) Molluscan Shellfish.

3-202.18 Shellstock ldentification.

(A) SHELLSTOCK shall be obtained in containers bearing legible source

identification tags or labels that are affixed by the harvester or DEALER that

depurates, ships, or reships the SHELL-STOCK, as specified in the National Shellfish

Sanitation Program Guide for the Control of Molluscan Shelifish, and that list:

{1) Except as specified under 9 {C} of this section, on the harvester's tag or

fabel, the following information in the following order: P

(a) The harvester’s identification number that is assigned by the

SHELLFISH CONTROL AUTHORITY,
{b) The date of harvesting, ™

{c) The most precise identification of the harvest location or

aquaculture site that is practicable based on the system of harvest area

designations that is in use by the SHELLFISH CONTROL AUTHORITY and

including the abbreviation of the name of the state or country in which

the shellfish are harvested, *f

(d} The type and quantity of shellfish, ¥ and

(e) The following statement in bold, capitalized type: “This tag is
required to be attached until container is empty or retagged and

thereafter kept on file for 90 days;” ™ and

(2) Except as specified in 1 {D) of this section, on each DEALER'S tag or

fabel, the following information in the following order: Pt

{a) The dealer’s name and address, and the CERTIFICATION NUMBER

assigned by the SHELLFISH CONTROL AUTHORITY, ™

{(b) The original shipper’s CERTIFICATION NUMBER including the
abbreviation of the name of the state or country in which the shellfish

are harvested, *f
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(c) The same information as specified for a harvester’s tag under
Subparagraphs(A) (1} {b) - (d} of this section, P and

{(d) The following statement in bold, capitalized type: “This tag is
required to be attached until container is empty and thereafter kept on
file for 90 days.” ™

(B} A container of SHELLSTOCK that does not bear a tag or label or that bears a
tag or label that does not contain all the information as specified under 9 (A) of
this section shall be subject to a hold order, as allowed by s. 97.12, Stats., or
seizure and destruction in accordance with 21 CFR Subpart D - Specific
Administrative Decisions Regarding Interstate Shipments, Section 1240.60 (d).

(C} ifa place is provided on the harvester’s tag or label for a DEALER’S name,
address, and CERTIFICATION NUMBER, the DEALER’S information shall be listed
first.

(D) If the harvester’s tag or label is designed to accommodate each DEALER’S
identification as specified under Subparagraphs (A) (2) (a) and (b) of this section,
individual DEALER tags or labels need not be provided.

3-202.19 Shellstock, Condition.

When received by a FOOD ESTABLISHMENT, SH ELLSTOCK shall be reasonably free
of mud, dead shellfish, and shellfish with broken shells. Dead sheilfish or
SHELLSTOCK with badly broken shells shall be discarded.

Commercially 3-202.110 Juice Treated.
Processed

Pre-PACKAGED JUICE shall:

{A) Be obtained from a processor with a HACCP system as specified in 21 CFR
120 Hazard Analysis and Critical Control (HACCP) Systems; Ptand

(B) Be obtained pasteurized or otherwise treated to attain a 5-log reduction of
the most resistant microorganism of public health significance as specified in 21
_CFR Part 120.24 Process Controls. ?

Note: For JUICE PACKAGED in a FOOD ESTABLISHMENT see 3-404.11
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3-203.11 Molluscan Shellfish, Original Container.

(A) Except as specified in 99 (B) to (D} of this section, MOLLUSCAN SHELLFISH
may not be removed from the container in which they are received other than
immediately before sale or preparation for service.

(B} For display purposes, SHELLSTOCK may be removed from the container in
which they are received, displayed on drained ice, or held in a display container,
and a quantity specified by a CONSUMER may be removed from the display or
display container and provided to the CONSUMER if:

(1) The source of the SHELLSTOCK on display is identified as specified under §
3-202.18 and recorded as specified under § 3-203.12; and

(2) The SHELLSTOCK are protected from contamination.

(C) SHUCKED SHELLFISH may be removed from the container in which they were
received and held in a display container from which individual servings are
dispensed upon a CONSUMER’S request if:

(1) The labeling information for the shellfish on display as specified under §
3-202.17 is retained and correlated to the date when, or dates during which,
the shellfish are sold or served; and

(2) The shelifish are protected from contamination.

(D) SHUCKED SHELLFISH may be removed from the container in which they were
received and repacked in CONSUMER self-service containers where allowed by
LAW if:

(1) The labeling information for the shellfish is on each CONSUMER self-
service container as specified under § 3-202.17 and 19 3-602.11 {A) and (B)

(1)-(5)
(2) The labeling information s specified under § 3-202.17 is retained and
correlated with the date when, or dates during which, the shellfish are sold or

served;

(3) The labeling information and dates specified under Subparagraph (D)(2)
of this section are maintained for 90 days; and

(4) The shelifish are protected from contamination.

3-203,12 Shellstock, Maintaining Identification.

(A) Except as specified under Subparagraph {C) (2} of this section, SHELLSTOCK
tags or labels shall remain attached to the container in which the SHELLSTOCK are
received until the container is empty. *
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(B) The date when the last SHELLSTOCK from the container is sold or served shall
be recorded on the tag or label. *

{C) The identity of the source of SHELLSTOCK that are sold or served shall be
maintained by retaining SHELLSTOCK tags or labels for 90 calendar days from the
date that is recorded on the tag or label, as specified under 4 (B} of this section,
by: ™

(1) Using an APPROVED record keeping system that keeps the tags or labels
in chronological order correlated to the date that is recorded on the tag or
label, as specified under 4 (B) of this section; " and

(2) 1f SHELLSTOCK are removed from their tagged or labeled container:

{a) Preserving source identification by using a record keeping system as
specified under Subparagraph (C) (1) of this section, Pfand

{b) Ensuring that SHELLSTOCK from one tagged or labeled container are
not COMMINGLED with SHELLSTOCK from another container with
different CERTIFICATION NUMBERS; different harvest dates; or different
growing areas as identified on the tag or label before being ordered by
the CONSUMER. *f

3-203.13 Grinding Log, Ground Beef

{(A) Grinding records shall be kept for any raw ground beef manufacturedin a
retail FOOD ESTABLISHMENT as specified under 9 CFR 320.1(b}(4}, 320.2 and
320.3. This does not apply to non-intact products such as mechanically tenderized
or needle injected raw beef,

(B) Retail FOOD ESTABLISHMENTS, inciuding restaurants, that grind beef for sale
as raw ground beef or another not READY-TO-EAT FOOD, shall maintain the

foliowing records:

1) The establishment number or license number of the facility that supplies
the beef used to grind each lot of raw ground beef product;

2) All beef supplier lot numbers and production dates;

3) The names of the supplied beef, including beef components and any
materials {rework or regrind) carried over from one production lot to the
next;

4) The date and time each lot of raw ground beef product is produced;

5} The date and time when grinding EQUIPMENT and other related
FOODCONTACT SURFACES are cleaned and sanitized.
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NOTE: A ground beef lot is defined as the amount of ground beef produced
during an identified date and time period from one complete clean up to
another.

{C) The required records are to be maintained at the grinding establishment and
are to be kept for a minimum of 1 year.

(D) If a facility grinds beef and sells it all in the ready to eat form {e.g., cooked
hamburger), it is exempt from the requirements of this section.

3-3 PROTECTION FROM CONTAMINATION AFTER RECE!VING
Subparts

3-301 Preventing Contamination by Employees

3-302 Preventing Food and ingredient Contamination

3-303 Preventing Contamination from Ice Used as a Coolant

3-304 Preventing Contamination from Equipment, Utensils, and Linens

3-305 Preventing Contamination from the Premises

3-306 Preventing Contamination by Consumers

3-307 Preventing Contamination from Other Sources
Preventing 3-301.11 Preventing Contamination from Hands.
Contamination

by Employees (A) FOOD EMPLOYEES shall wash their ha nds as specified under § 2-301.12.

(B) Except when washing fruits and vegetables as specified under § 3-302.15 or
as specified in 19 (D) and (E) of this section, FOOD EMPLOYEES may not contact
exposed, READY-TO-EAT FOOD with their bare hands and shall use suitable
UTENSILS such as deli tissue, spatulas, tongs, single-use gloves, or dispensing
EQUIPMENT. F

(C}) FOOD EMPLOYEES shall minimize bare hand and arm contact with exposed
FOOD that is not in a ready-to~eat form. ™

(D) Paragraph (B) of this section does not apply to a FOOD EMPLOYEE that
contacts exposed, READY-TO-EAT FOOD with bare hands at the time the READY-
TO-EAT FOOD is being added as an ingredient to a FOOD that:

(1} Contains a raw animal FOOD and is to be cooked in the FOOD
ESTABLISHMENT to heat all parts of the FOOD to the minimum temperatures
specified in 19 3-401.11(A)-(B) or §3-401.12; or

(2] Does not contain a raw animal FOOD but is to be cooked in the FOOD
ESTABLISHMENT to heat all parts of the FOOD to a temperature of at least
63°C (145°F).

(£} FOOD EMPLOYEES not serving HIGHLY SUSCEPTIBLE POPULATION, may
contact exposed, READY-TO-EAT FOOD with their bare hands if:
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(1) The LICENSE HOLDER obtains prior APPROVAL from the REGULATORY
AUTHORITY;

(2) Written procedures are maintained in the FOOD ESTABLISHMENT and
made available to the REGULATORY AUTHORITY upon request that include:

{a} Foreach bare hand contact procedure, a listing of the specific
READY-TO~EAT FOODS that are touched by bare hands,

{b} Diagrams and other information showing that handwashing

facilities, instatled, focated, equipped, and maintained as specified under

§§ 5-203.11, 5-204.11, 5-205.11, 6-301.11, 6-301.12, and 6-301.14,
are in an easily accessible location and in close proximity to the work
station where the bare hand contact procedure is conducted;

(3) A written EMPLOYEE health policy that details how the FOOD
ESTABLISHMENT complies with §§ 2-201.11, 2-201.12, and 2-201.13
including:

(a) Documentation that FOOD EMPLOYEES and CONDITIONAL
EMPLOYEES acknowledge that they are informed to report information
about their health and activities as they relate to gastrointestinal
symptoms and diseases that are transmittable through FOOD as
specified under 9 2-201.11 {A),

{b) Documentation that FOOD EMPLOYEES and CONDITIONAL
EMPLOYEES acknowledge their responsibilities as specified under ¥
2-201.11 (E) and (F), and

(c) Documentation that the PERSON IN CHARGE acknowledges the
responsibilities as specified under 1% 2-201.11 (B), (C} and (D), and §%
2-201.12 gnd 2-201.13;

(4) Documentation that FOOD EMPLOYEES acknowledge that they have
received training in:

(o) The RISKS of contacting the specific READY~TO-EAT FOODS with
bare hands, ‘ '

(b} Proper handwashing as specified under § 2-301.12,

(c) When to wash their hands as specified under § 2-301.14,
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(d}) Where to wash their hands as specified under § 2-301.15,
fe) Proper fingernail maintenance as specified under § 2-302.11,
(f) Prohibition of jewelry as specified under § 2-303.11, and

(g} Good hygienic practices as specified under §§2-401.11 and
2-401.12; Documentation that hands are washed before FOOD
preparation and as necessary to prevent cross contamination by FOOD
EMPLOYEES as specified under §§ 2-301.11, 2-301.12, 2-301.14, and
2-301.15 during all hours of operation when the specific READY-TO-EAT
FOODS are prepared;

(5) Documentation that FOOD EMPLOYEES contacting READY-TO-EAT FOOD
with bare hands use two or more of the following control measures to provide
additional safeguards to HAZARDS associated with bare hand contact:

{a) Double handwashing,

(b) Nail brushes,

(c) A hand antiseptic after handwashing as specified under § 2-301.16,

{d) Incentive programs such as paid sick leave that assist or encourage
FOOD EMPLOYEES not to work when they are ili, or

{e) Other control measures approved by the REGULATORY AUTHORITY;
and

(6) Documentation that corrective action is taken when Subparagraphs (E) (1)
- (6} of this section are not followed.

Note: Workers and consumers exposed to latex gloves and other products

containing natural rubber latex may develop allergic reactions such as skin
rashes; hives; nasal, eye, or sinus symptoms; asthma; and (rarely) shock.

3-301.12 Preventing Contamination when Tasting.

A FOOD EMPLOYEE may not use a UTENSIL more than once to taste FOOD thatis
to be sold or served. ®

3-302.11 Packaged and Unpackaged Food - Separation, Packaging, and
Segregation.

(A) FOOD shall be protected from cross contamination by:

(1) Except as specified in (1) (d) below, separating raw animal FOODS during
storage, preparation, holding, and display from:
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(a) Raw READY-TO-EAT FOOD including other raw animal FOOD such
as FISH for sushi or MOLLUSCAN SHELLFISH, or other raw
READY-TO-EAT FOOD such as fruits and vegetables, Fand

(b) Cooked READY-TO-EAT FOOD; P

{¢) Fruits and vegetables before they are washed as specified under &
3-302.15.

{(d} Frozen, commercially PROCESSED and PACKAGED raw animal FOOD

may be stored or displayed with or above frozen, commercially
PROCESSED and PACKAGED, READY-TO-EAT FOOD.

(2) Except when combined as ingredients, separating types of raw animal
FOODS from each other such as beef, FISH, lamb, pork, and POULTRY during
storage, preparation, holding, and display by:

(a) Using separate EQUIPMENT for each type, Por

(b) Arranging each type of FOOD in EQUIPMENT so that cross
contamination of one type with another is prevented, Pand

(c) Preparing each type of FOOD at different times or in separate
areas; "

{3) Cleaning EQUIPMENT and UTENSILS as specified under 9 4-602.11 (A)
and SANITIZING as specified under § 4-703.11;

(4) Except as specified in Subparagraph 3-501.15 (B){2) and in (B} of this
section, storing the FOOD in PACKAGES, covered containers, or wrappings;

(5) Cleaning HERMETICALLY SEALED CONTAINERS of FOOD of visible soil
hefore opening;

(6) Protecting FOOD containers that are received PACKAGED togetherina
case or overwrap from cuts when the case or overwrap is opened;

(7) Storing damaged, spoiled, or recalled FOOD being held in the FOOD
ESTABLISHMENT as specified under § 6-404.11; and

(8) Separating fruits and vegetables, before they are washed as specified
under §3-302.15 from READY-TO-EAT FOOD.

(B) Subparagraph (A) (4) of this section does not apply to:

(1) Whole, uncut, raw fruits and vegetables and nuts in the shell, that
require peeling or hulling before consumption;
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(2) PRIMAL CUTS, quarters, or sides of raw MEAT or slab bacon that are
hung on clean, SANITIZED hooks or placed on clean, SANITIZED racks;

(3) Whole, uncut, PROCESSED MEATS such as country hams, and smoked or
cured sausages that are placed on clean, SANITIZED racks;

(4) FOOD being cooled as specified under Subparagraph 3-501.15 (B) (2); or
(5) SHELLSTOCK.
3-302.12 Food Storage Containers, ldentified with Common Name of Food.
Except for containers holding FOOD that can be readily and unmistakably
recognized such as dry pasta, working containers holding FOOD or FOOD
ingredients that are removed from their original packages for use in the FOOD
ESTABLISHMENT, such as cooking oils, flour, herbs, potato flakes, salt, spices, and
sugar shall be identified with the common name of the FOOD.
3-302.13 Pasteurized Eggs, Substitute for Raw Eggs for Certain Recipes.
pPasteurized EGGS or EGG products shall be substituted for raw shell EGGS in the
preparation of FOODS such as Caesar salad, hollandaise or Béarnaise sauce,

mayonnaise, meringue, EGGnog, ice cream, and EGG-fortified BEVERAGES that
are not: ”

“(A) Cooked as specified under Subparagraphs 3-401.11 (A) (1) or (2); P or
(B) Included in 9 3-401.11 (D). "
3-302.14 Protection from Unapproved Additives.

{A) FOOD shall be protected from contamination that may result from the
addition of, as specified in § 3-202.12:

(1) Unsafe or unAPPROVED FOOD or COLOR ADDITIVES; * and

(2) Unsafe or unAPPROVED levels of APPROVED FOOD and COLOR
ADDITIVES.F - '

(B) A FOOD EMPLOYEE may not:

(1) Apply sulfiting agents to fresh fruits and vegetables intended for raw
consumption or to a FOOD considered to be a good source of vitamin B1; F or

(2} Except for grapes, serve or sell FOOD specified under Subparagraph
(B){1) of this section that is treated with sulfiting agents before receipt by
the FOOD ESTABLISHMENT. "
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3-302.15 Washing Fruits and Vegetables.

(A) Except as specified in ¥ (B] of this section and except for whole, raw fruits and
vegetables that are intended for washing by the CONSUMER before consumption,
raw fruits and vegetables shall be thoroughly washed in water to remove soil and
other contaminants before being cut, combined with other ingredients, cooked,
served, or offered for human consumption in READY-TO-EAT form.

(B} Fruits and vegetables may be washed by using chemicals as specified under
§7-204.12.

{C) Devices used for on-site generation of chemicals meeting the requirements
specified in 21 CFR 173.315, Chemicals used in the washing or to assist in the

peeling of fruits and vegetables, for the washing of raw, whole fruits and
vegetables shall be used in accordance with the manufacturer’s instructions. f

3-303.11 Ice Used as Exterior Coolant, Prohibited as Ingredient.

After use as a medium for cooling the exterior surfaces of FOOD such as melons or
FISH, PACKAGED FOODS such as canned BEVERAGES, or cooling coils and tubes of
EQUIPMENT, ice may not be used as FOOD. *

3-303.12 Storage or Display of FOOD in Contact with Water or Ice.

(A} PACKAGED FOOD may not be stored in direct contact with ice or water if the
FOOD is subject to the entry of water because of the nature of its PACKAGING,

wrapping, or container or its positioning in the ice or water.

(B) Except as specified in 19 (C) and (D) of this section, unPACKAGED FOOD may
not be stored in direct contact with undrained ice.

(C) Whole, raw fruits or vegetables; cut, raw vegetables such as celery or carrot
sticks or cut potatoes; and tofu may be immersed in ice or water.

(D) Raw POULTRY and raw FISH that are received immersed in ice in shipping
containers may remain in that condition while in storage awaiting preparation,
display, service, or sale.

3-304.11 food Contact with Equipment and Utensils.

FOOD shall only contact surfaces of:

(A) EQUIPMENT and UTENSILS that are cleaned as specified under Part 4-6 of this
Code and SANITIZED as specified under Part 4-7 of this Code;

(B) SINGLE-SERVICE and SINGLE-USE ARTICLES; " or
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{C) LINENS, such as cloth napkins, as specified under § 3-304.13 that are
laundered as specified under Part 4-8 of this Code. P

3-304.12 In-Use Utensils, Between—-Use Storage.

During pauses in FOOD preparation or dispensing, FOOD preparation and
dispensing UTENSILS shall be stored:

(A) Except as specified under 1 (B) of this section, in the FOOD with their handles
above the top of the FOOD and the container;

(B} In FOOD that is not TIME/TEMPERATURE CONTROL FOR SAFETY FOOD with
their handles above the top of the FOOD within containers or EQUIPMENT that
can be closed, such as bins of sugar, flour, or cinnamon;

(C} On a clean portion of the FOOD preparation table or cooking EQUIPMENT
only if the in—use UTENSIL and the FOOD-CONTACT SURFACE of the FOOD
preparation table or cooking EQUIPMENT are cleaned and SANITIZED at a
frequency specified under §§ 4-602.11 and 4-702.11;

{D) In running water of sufficient velocity to flush particulates to the drain, if used
with moist EOOD such as ice cream or mashed potatoes;

(E} Ina clean, protected location if the UTENSILS, such as ice scoops, are used
only with a FOOD that is not TIME/TEMPERATURE CONTROL FOR SAFETY FOOD; or

(F) In a container of water if the water is maintained at a temperature of at least
57°C {135°F) and the container is cleaned at a frequency specified under
Subparagraph 4-602.11 (D)(7).

3-304.13 Linens and Napkins, Use Limitation.

LINENS, such as cloth napkins, may not be used in contact with FOOD unless they
are used to line a container for the service of FOODS and the LINENS and napkins
are replaced each time the container is refifled for a new CONSUMER.

3-304.14 Wiping Cloths, Use Limitation.

(A) Cloths in-use for wiping FOOD spills from TABLEWARE and carry-out
containers that occur as FOOD is being served shall be:

(1) Maintained dry; and
{2) Used for no other purpose.

(B} Cloths in-use for wiping counters and other EQUIPMENT surfaces shall be:
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(1) Held between uses in a chemical sanitizer solution at a concentration
specified under § 4-501.114; and

(2) Laundered daily as specified under § 4-802.11 {D).

(C) Cloths in—use for wiping surfaces in contact with raw animal FOODS shall be
kept separate from cloths used for other purposes.

(D) Dry wiping cloths and the chemical sanitizing solutions specified in
subparagraph (B)(1) of this section in which wet wiping cloths are held between
uses shall be free of FOOD debris and visible soil.

(E) Containers of chemical sanitizing solutions specified in Subparagraph (B){1) of
this section in which wet wiping cloths are held between uses shall be stored off
the floor and used in a manner that prevents contamination of FOOD,

EQUIPMENT, UTENSILS, LINENS, SINGLE- SERVICE, or SINGLE-USE ARTICLES.

{F) SINGLE-USE disposable sanitizer wipes shall be used in accordance with
EPA-approved manufacturer’s label use instructions.

3-304.15 Gloves, Use Limitation.

(A) if used, SINGLE-USE gloves shall be used for only one task such as working
with READY- TO-EAT FOOD or with raw animal FOOD, used for no other purpose,
and discarded when damaged or soiled, or when interruptions occur in the
operation.

(B) Except as specified in 4 (C) of this section, slash-resistant gloves that are
used to protect the hands during operations requiring cutting shall be used in
direct contact onty with FOOD that is subsequently cooked as specified under Part
3-4 such as frozen FOOD or a PRIMAL CUT of MEAT.

(C} Slash-resistant gloves may be used with READY-TO-EAT FOOD that will not
be subsequently cooked if the slash-resistant gloves have a SMOOTH, durable,
and nonabsorbent outer surface; or if the slash-resistant gloves are covered with
a SMOOTH, durable, nonabsorbent glove, or a single-use glove.

(D) Cloth gloves may not be used in direct contact with FOOD unless the FOOD is
subsequently cooked as required under Part 3-4 such as frozen FOOD or a PRIMAL
CUT of MEAT.

3-304.16 Using Clean Tableware for Second Portions and Refills.

(A) Except for refilling a CONSUMER’S drinking cup or container without contact
between the pouring UTENSIL and the lip-contact area of the drinking cup or
container, FOOD EMPLOYEES may not use TABLEWARE, including
SINGLE-SERVICE ARTICLES, soiled by the CONSUMER, to provide second portions
or refills.
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(B} Except as specified in 4 {C) of this section, self-service CONSUMERS may not
be allowed to use soiled TABLEWARE, including SINGLE-SERVICE ARTICLES, to
obtain additional EOOD from the display and serving EQUIPMENT.

(C) Drinking cups and containers may be reused by self-service CONSUMERS if
refilling is a contamination-free process as specified under 99 4-204.13 (A), {B),
and (D).

3-304.17 Refilling Returnables.

(A) Except as specified in 9 (B} - (E} of this section, empty containers returned to
a FOOD ESTABLISHMENT for cleaning and refilling with FOOD shall be cleaned and
refilled in a regulated FOOD PROCESSING PLANT.

(B) A take-home FOOD container returned to a FOOD ESTABLISHMENT may be
refilled ot a FOOD ESTABLISHMENT with FOOD if the FOOD container is:

(1) Designed and constructed for reuse and in accordance with the
requirements specified under Part 4-1 and 4-2;°

{2) One that was initially provided by the FOOD ESTABLISHMENT to the
CONSUMER, either empty or filled with FOOD by the FOOD ESTABLISHMENT,
for the purpose of being returned for reuse;

(3) Returned to the FOOD ESTABLISHMENT by the CONSUMER after use;
(4) Subject to the following steps before being refilled with FOOD:
(a) Cleaned as specified under Part 4-6 of this Code,
(b) Sanitized as specified under Part 4-7 of this Code, P
(c) Visually inspected by a FOOD EMPLOYEE to verify that the
container, as returned, meets the reguirements specified under Part 4-1

and 4-2; F and

(C) A take-home FOOD container returned to a FOOD ESTABLISHMENT may be
refilled at a FOOD ESTABLISHMENT with BEVERAGE if: :

(1) The BEVERAGE is nota TIME/TEMPERATURE CONTROL FOR SAFETY
FOOD;

(2) The design of the container and of the rinsing EQUIPMENT and the
nature of the BEVERAGE, when considered together, alfow effective cleaning
at home or in the FOOD ESTABLISHMENT;

(3) The CONSUMER-owned container returned to the FOOD ESTABLISHMENT
for refilling is refilled for sale or service only to the same CONSUMER; and
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{4) The container is refilled by:
{a) An EMPLOYEE of the FOOD ESTABLISHMENT, or

{b) The owner of the container if the BEVERAGE system includes a
contamination-free transfer process as specified under 19 4-204.13(A),
(B), and (D) that cannot be bypassed by the container owner.

(D) Consumer-owned, personal take-out BEVERAGE containers, such as thermally
insulated bottles, nonspill coffee cups, and promotional BEVERAGE glasses, may be
refilled by EMPLOYEES or the CONSUMER |f refilling is a contamination-free
process as specified under 19 4-204.13(A), (8}, and (D).

(E) CONSUMER-owned containers that are not FOOD-specific may be filled at a
water VENDING MACHINE or system. '

3-305.11 Food Storage.

(A) Except as specified in 19 (B) and (C) of this section, FOOD shall be protected
from contamination by storing the FOOD:

(1) Inaclean, dry location;
(2) Where it is not exposed to splash, dust, or other contamination; and
(3) At least 15 cm (6 inches) above the floor.

(B) FOOD in packages and working containers may be stored less than 15 cm (6
inches) above the floor on case lot handling EQUIPMENT as specified under §
4-204.122.

(C) Pressurized BEVERAGE containers, cased FOOD in waterproof containers such
as bottles or cans, and milk containers in plastic crates may be stored on a floor
that is clean and not exposed to floor moisture.

3-305.12 Food Storage, Prohibited Areas.
FOOD may not be stored:

{(A) Inlocker rooms;

(B} Intoilet rooms;

(C) In dressing rooms;

(D) In garbage rooms;
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(E) 1n mechanical rooms;

(F}  Under sewer lines that are not shielded to intercept potential drips;

(G) Under leaking water lines, including leaking automatic fire sprinkler heads, or
underlines on which water has condensed;

(H) Under open stairwelis; or
() Under other sources of contamination.

3-305.13 Vended Time/Temperature Control for Safety Food, Original
Container,

TIME/TEMPERATURE CONTROL FOR SAFETY FOOD dispensed through a
VENDING MACHINE shall be in the PACKAGE in which it was placed at the FOOD
ESTABLISHMENT or FOOD PROCESSING PLANT at which it was prepared.

3-305.14 Food Preparation.

During preparation, unPACKAGED FOOD shall be protected from environmental
sources of contamination.

3-306.11 Food Bisplay.

Except for nuts in the shell and whole, raw fruits and vegetables that are intended
for hulling, peeling, or washing by the CONSUMER before consumption, FOOD on
display shall be protected from contamination by the use of PACKAGING; counter,
service line, or salad bar FOOD guards; display cases; or other effective means. "

3-306.12 Condiments, Protection.

(A) Condiments shall be protected from contamination by being kept in
dispensers that are designed to provide protection, protected FOOD displays
provided with the proper UTENSILS, original containers designed for dispensing,
or individual PACKAGES or portions.

(B) Condiments at a VENDING MACHINE LOCATION shall be in individual
PACKAGES or provided in dispensers that are filled at an APPROVED location, such
as the FOOD ESTABLISHMENT that provides FOOD to the VENDING MACHINE
LOCATION, a FOOD PROCESSING PLANT that is regulated by the agency that has
jurisdiction over the operation, or a properly eq uipped facility that is located on
the site of the VENDING MACHINE LOCATION.

3-306.13 Consumer Self-Service Operations.
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(A) Raw, unPACKAGED animal FOOD, such as beef, lamb, pork, POULTRY, and
FISH may not be offered for CONSUMER self-service. ® This paragraph does not

apply to!

(1) CONSUMER self-service of READY-TO-EAT FOODS at buffets or salad
bars that serve FOODS stich as sushi or raw shelffish;

(2) Ready-to—cook individual portions for immediate cooking and
consumption on the PREMISES such as CONSUMER-cooked MEATS or
CONSUMER-selected ingredients for Mongolian barbecue; or

(3) Raw, frozen, shell-on shrimp or lobster.
{B) CONSUMER self-service operations for READY-TO-EAT FOQODS shall be

provided with suitable UTENSILS or effective dispensing methods that protect the
FOOD from contamination. ™ '

(C) CONSUMER self-service operations such as buffets and salad bars shall be
monitored by FOOD EMPLOYEES trained in safe operating procedures. f

3-306.14 Returned Food and Re-Service of Food.
(A) Except as specified in 4 (B) of this section, after being served or sold and in
the possession of a CONSUMER, FOOD that is unused or returned by the
CONSUMER may not be offered as FOOD for human consumption. #
(B} Except as specified under 4 3-801.11 (G), a container of FOOD that is not
TIME/TEMPERATURE CONTROL FOR SAFETY FOOD may be RE-SERVED from one
CONSUMIER to another if:
(1) The FOOD is dispensed so that it is protected from contamination and the
container is closed between uses, such as a narrow-neck bottle containing

catsup, steak sauce, or wine; or

(2) The FOOD, such as crackers, salt, or pepper, is in an unopened original
PACKAGE and is maintained in sound condition.

3-307.11 Miscellaneous Sources of Contamination.

FOOD shall be protected from contamination that may result from a factor or
source not specified under Subparts 3-301 - 3-306.
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3-4 DESTRUCTION OF ORGANISMS OF PUBLIC HEALTH CONCERN

Subparts
3--401 Cooking
3-402 Freezing
3-403 Reheating
3-404 Other Methods
Cooking 3-401.11 Raw Animal Foods.

(A) Except as specified under 19 (B), (C), and (D) of this section, raw animal
FOODS such as EGGS, FISH, MEAT, POULTRY, and FOODS containing these raw
animal FOODS, shall be cooked to heat all parts of the FOOD to a temperature and
for a time that complies with one of the following methods based on the FOOD
that is being cooked:

(1) 63°C(145°F) or above for 15 seconds for: P

(a) Raw EGGS that are broken and prepared in response to a
CONSUMER’S order and for immediate service, ” and

(b) Except as specified under Subparagraphs (A}2) and (A){3) and 1 {B),
and in 9 {C) of this section, FISH and MEAT, including GAME ANIMALS
commercially raised for FOOD as specified under Subparagraph 3-201.17
(A){1) and GAME ANIMALS under a voluntary inspection program as
specified under Subparagraph 3-201.17 (A}2);°

(2) 68°C{155°F) for 15 seconds or the temperature specified in the following
chart that corresponds to the holding time for RATITES, MECHANICALLY
TENDERIZED, and INJECTED MEATS; the following if they are COMMINUTED:
FISH, MEAT, GAME ANIMALS commercially raised for FOOD as specified under
Subparagraph 3-201.17 (A) (1}, and GAME ANIMALS under a voluntary
inspection program as specified under Subparagraph 3-201.17 (A){2); and raw
EGGS that are not prepared as specified under Subparagraph (A)(1)(a): °

Minimum Temperature C (F} Minimum Time
63 {145) 3 minutes
66 (150} 1 minute
70 (158) <1 second (instantaneous)
;or

(3) 74°C{165°F) or above for 15 seconds for POULTRY, BALUTS, wild GAME

ANIMALS as specified under 9 3-201.17 (A)(3) and (4), stuffed FISH, stuffed
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MEAT, stuffed pasta, stuffed POULTRY, stuffed RATITES, or stuffing containing

FISH, MEAT, POULTRY, or RATITES. .

{B) Whole MEAT roasts including beef, corned beef, lamb, pork, and cured pork
roasts such as ham, shall be cooked:

(1) Inan oven that is preheated to the temperature specified for the roast’s
weight in the following chart and that is held at that temperature: Pt

Oven Type Oven Temperature Based on Roast Weight
Less than 4.5 kg {10 Ibs) 4.5 kg (10 |bs) or More
Still Dry 177°C (350°F) or more 121°C (250°F) or more
Convection 163°C (325°F) or more 121°C (250°F) of more
High Humidity" 121°C (250°F) or less 121°C {250°F) or less

1Relative humidity greater than 90% for at least 1 hour as measured in the
cooking chamber or exit of the oven; orin a moisture—-impermeable bag that
provides 100% humidity.

; and

(2) As specified in the following chart, to heat all parts of the FOOD to a
temperature and for the holding time that corresponds to that temperature:

P
Temperature °C | Time *in Temperature | Time'in
{°F) Minutes °C (°F) Seconds
54.4 {130} 112 63.9 (147) 134
55.0 (131) 89 65.0 (149) 85
56.1(133) 56 66.1(151) 54
57.2 {135) 36 67.2 (153) 34
57.8 (136) 28 £8.3 (155) 22
58.9 (138) 18 69.4 (157) 14
60.0 (140} 12 70.0 (158) 0
61.1 (142) 8
62.2 {144) 5
62.8 {145) 4

1Holding time may include postoven heat rise.

(C) A raw or undercooked WHOLE-MUSCLE, INTACT BEEF steak may be served or
offered for sale in a READY-TO-EAT form if:

(1) The FOOD ESTABLISHMENT serves a population that is not a HIGHLY
SUSCEPTIBLE POPULATION,
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(2) The steak is labeled to indicate that it meets the definition of
“WHOLE-MUSCLE, INTACT BEEF” as specified under ¥ 3~201.11 (), and

(3) The steak is cooked on both the top and bottom to o surface
temperature of 63°C (145°F} or above and a cooked color change is achieved
on all external surfaces.

(D) A raw animal FOOD such as raw EGG, raw FISH, raw—-marinated FISH, raw
MOLLUSCAN SHELLFISH, or steak tartare; or a partially cooked FOOD such as
lightly cooked FISH, soft cooked EGGS, or rare MEAT other than WHOLE-MUSCLE,
INTACT BEEF steaks as specified in 9 (C) of this section, may be served or offered
for sale upon CONSUMER request or selection in o READY-TO~EAT form if:

{1} As specified under9% 3-801.11 (C}{1) and (2), the FOOD ESTABLISHMENT
serves a population that is not a HIGHLY SUSCEPTIBLE POPULATION;

(2) The FOOD, if served or offered for service by CONSUMER selection froma
children’s menu, does not contain COMMINUTED MEAT; o and

(3) The CONSUMER is informed as specified under § 3-603.11 that to ensure
its safety, the FOOD should be cooked as specified under {A) or (B); or

(4) The DEPARTMENT grants a VARIANCE from ¥ (A} or (B) of this section as
specified in § 1-105.11 based on a HACCP PLAN that:

(a) /s submitted by the LICENSE HOLDER and APPROVED as specified
under § 1-106.13,

(b) Documents scientific data or other information showing that a lesser
time and temperature regimen results in a safe FOOD, and

{c) Verifies that EQUIPMENT and procedures for FOOD preparation and
training of FOOD EMPLOYEES at the FOOD ESTABLISHMENT meet the
conditions of the VARIANCE,

3-401.12 Microwave Cooking.

Raw animal FOODS cooked in a microwave oven shall be:

(A) Rotated or stirred throughout or midway during cooking to compensate for
uneven distribution of heat;

(B) Covered to retain surface moisture;

(C}) Heated to a temperature of at least 74°C (165°F) in all parts of the FOOD; and
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(D) Allowed to stand covered for 2 minutes after cooking to obtain temperature
equilibrium.

3-401.13 Plant Food Cooking for Hot Holding.

Plant foods such as fruits, and vegetables, roots and grains that are cooked for hot
halding shall be cooked to a temperature of 57°C (135°F). Pe

3-401.14 Non—Continuous Cooking of Raw Animal Foods.

Raw animal FOODS that are cooked using a NON-CONTINUOQUS cooking process
shall be:

(A) Subject to an initial heating process that is no tonger than sixty minutes in
duration;

(B) Immediately after initial heating, cooled according to the time and
temperature parameters specified for cooked TIME/TEMPERATURE CONTROL
SAFETY FOOD under 9 3-501.14 (A);

(C) After cooling, held frozen or cold, as specified for TME/TEMPERATURE
CONTROL SAFETY FOOD under 1 3-501.16 (A) (2); °

(D) Prior to sale or service, cooked using a process that heats all parts of the
FOOD to a temperature and for a time as specified under 11 3-401. 11 (A) =~ (C)

(E) Cooled according to the time and temperature parameters specified for
cooked TIME/TEMPERATURE CONTROL SAFETY FOOD under 4 3-501.14 (A) if not
aither hot held as specified under 9 3-501.16 (A), served immediately, or held
using time as a public health control as specified under § 3-501.19 after complete
cooking; P and

(F) Prepared and stored according to written procedures that:
(1) Have obtained prior APPROVAL from the REGULATORY AUTHORITY; ¥

(2) Are maintained in the FOOD ESTABLISHMENT and are available to the
REGULATORY AUTHORITY upon request; ™

(3) Describe how the requirements specified under 4 {A) - (E) of this section
are to be monitored and documented by the LICENSE HOLDER and the
corrective actions to be taken if the requirements are not met; ™

135



Freezing

(4) Describe how the FOQDS, after initial heating, but prior to complete
cooking, are to be marked or otherwise identified as FOODS that must be
cooked as specified under 4 (D) of this section prior to being offered for sale
or service; " and

(5) Describe how the FOODS, after initial heating but prior to cooking as

specified under 1] (D) of this section, are to be separated from
READY-TO-EAT FOODS as specified under 4 3-302.11. ™

3-402.11 Parasite Destruction.

(A) Except as specified in 1 (B} of this section, before service or sale in
READY-TO-EAT form, raw, raw-marinated, partially cooked, or
marinated—partially cooked FISH shall be:

{1) Frozen and stored at a temperature of -20°C (-4°F) or below fora
minimum of 168 hours (7 days) in a freezer;

(2) Frozen at-35°C (~31°F) or below until solid and stored at -35°C {(-31°F)
or below for a minimum of 15 hours; © or

(3) Frozen at -35°C (-31°F) or below until solid and stored at -20°C (-4°F}
or below for a minimum of 24 hours. ?

(B) Paragraph (A) of this section does not apply to:
(1) MOLLUSCAN SHELLFISH;
(2) A scalloped product consisting only of the shucked adductor muscle;

(3) Tuna of the species Thunnus alalunga, Thunnus albacores (Yellowfin
tuna), Thunnus atlanticus, Thunnus maccoyii {Bluefin tuna, Southern),
Thunnus obesus (Bigeye tuna), or Thunnus thynnus (Bluefin tuna, Northern);
or
(4) Aquacultured fish, such as salmon, that:

(a) If raised in open water, are raised in net-pens, or

(b) Are raised in land-based operations such as ponds or tanks, and

(c) Are fed formulated feed, such as pellets, that contains no five
parasites infective to the aquacultured fish.

(5) FISH eggs that have been removed from the skein and rinsed.
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3-402.12 Records, Creation and Retention.

(A) Except as specified in 1 3-402.11 (B) and 1 (B) of this section, if raw,
raw—marinated, partially cooked, or marinated-partially cooked FISH are served
or sold in READY-TO-EAT form, the PERSON IN CHARGE shall record the freezing
temperature and time to which the FISH are subjected and shall retain the records
at the FOOD ESTABLISHMENT for 90 calendar days beyond the time of service or
sale of the FISH.

(B) If the FISH are frozen by a supplier, a written agreement or statement from
the supplier stipulating that the FISH supplied are frozen to a temperature and for
a time specified under § 3-402.11 may substitute for the records specified under ¥
(A) of this section.

(C) If raw, raw-marinated, partially cooked, or ma rinated—partially cooked FISH
are served or sold in READY-TO-EAT form, and the FISH are raised and fed as
specified in Subparagraph 3-402.11 (B){4), a written agreement or statement
from the supplier or aguaculturist stipulating that the FISH were raised and fed as
specified in Subparagraph 3-402.11 (B)(4) shall be obtained by the PERSON IN
CHARGE and retained in the records of the FOOD ESTABLISHMENT for 90 calendar
days beyond the time of service or sale of the FISH. it

3-403.10 Preparation for Immediate Service.

Cooked and refrigerated FOOD that is prepared for immediate service in response
to an individual CONSUMER order, such as a roast beef sandwich au jus, may be
served at any temperature.

3-403.11 Reheating for Hot Holding.

(A) Except as specified under 91 (B), (C), and (E) of this section,
TIME/TEMPERATURE CONTROL FOR SAFETY FOOD that is cooked, cooled, and
reheated for hot holding shall be reheated so that all parts of the FOOD reach a
temperature of at least 74°C {165°F) for 15 seconds. P

(B) Except as specified under 9§ (C) of this section, TIME/TEMPERATURE CONTROL
FOR SAFETY FOOD reheated in a microwave oven for hot holding shall be
reheated so that all parts of the FOOD reach a temperature of at least 74°C
(165°F) and the FOOD is rotated or stirred, covered, and allowed to stand covered
for 2 minutes after reheating. "

(C) READY-TO-EAT TIME/TEMPERATURE CONTROL FOR SAFETY FOOD that has
been commercially PROCESSED and PACKAGED in a FOOD PROCESSING PLANT
that is inspected by the REGULATORY AUTHORITY that has jurisdiction over the
plant, shall be heated to a temperature of at least 57°C (135°F) when being
reheated for hot holding.
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(D) Reheating for hot holding as specified under 99 (A) - (C) of this section shall
be done rapidly and the time the FOOD is between 5°C (41°F) and the

temperatures specified under 9 (A) - (C) of this section may not exceed 2 hours.
P

(E} Remaining unsliced portions of MEAT roasts that are cooked as specified
under 9 3-401.11 (B) may be reheated for hot holding using the oven parameters
and minimum time and temperature conditions specified under 4 3-401.11 (B).

3-404.11 Treating Juice.
JUICE PACKAGED in a FOOD ESTABLISHMENT shall be:

(A) Treated under a HACCP PLAN as specified by the DEPARTMENT in § 1-105.12,
to attain a 5-log reduction, which is equal to a 99.999% reduction, of the most
resistant microorganism of public health significance; Por

(B) Labeled, if not treated to yield a 5-log reduction of the most resistant
microorganism of public health significance: Pt

(1) As specified under § 3-602.11, Fand

(2) As specified in 21 CFR 101.17 (g) Food labeling, warning, notice, and safe
handling statements, JUICES that have not been specifically processed to
prevent, reduce, or eliminate the presence of pathogens with the following,

- “WARNING: This product has not been pasteurized and, therefore, may
contain harmful bacteria that can cause serious illness in children, the
elderly, and persons with weakened immune systems.” Ff

Note: For prepackaged JUICE see 3-202.110.

3-5 LIMITATION OF GROWTH OF ORGANISMS OF PUBLIC HEALTH CONCERN

Subparts
3-501 Temperature and Time Control
3-502 Specialized Processing Methods
Temperature 3-501.11 Frozen Food.

and Time Control

Stored frozen FOODS shall be maintained frozen.
3-501.12 TIME/TEMPERATURE CONTROL FOR SAFETY FOOD, Slacking.

Frozen TIME/TEMPERATURE CONTROL FOR SAFETY FOOD that is SLACKED to
moderate the temperature shall be held:

(A) Under refrigeration that maintains the FOOD temperature at 5°C {41°F) or
less; or
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(B) Atany temperature if the FOOD remains frozen.

3-501.13 Thawing.

Except as specified in § (D) of this section, TIME/TEMPERATURE CONTROL FOR
SAFETY FOOD shall be thawed: '

(A) Under refrigeration that maintains the FOOD temperature at 5°C (41°F) or
less; ™ or

{B} Completely submerged under running water:
(1) At a water temperature of 21°C (70°F) or below, 7

(2) with sufficient water velocity to agitate and float off loose particles in an
overflow, P and

(3) For a period of time that does not allow thawed portions of
READY-TO-EAT FOOD to rise above 5°C (41°F), " or

{4) For a period of time that does not allow thawed portions of a raw animal
FOOD requiring cooking as specified under 4} 3-401.11 {A} or (B} to be above
5°C (41°F), for more than 4 hours including:

(a) The time the FOOD is exposed to the running water and the time
needed for preparation for cooking, P or

(b) The time it takes under refrigeration to lower the FOOD
temperature to 5°C {(41°F);

(C) As part of a cooking process if the FOOD that is frozen Is:
(1) Cooked as specified under 4 3~401.11 (A} or (B) or § 3-401.12, Por

{2} Thawed in a microwave oven and immediately transferred to
conventional cooking EQUIPMENT, with no interruption in the process; " or

(D) Using any procedure if a portion of frozen READY-TO-EAT FOOD is thawed
and prepared for immediate service in response to an individual CONSUMER’S
order.

(E) REDUCED OXYGEN PACKAGED FISH that bears a label indicating that it is to be
kept frozen until time of use shall be removed from the reduced oxygen
environment:

(1) Prior to its thawing under refrigeration as specified in 9 (A) of this
section; or
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(2) Prior to, or immediately upon completion of, its thawing using
procedures specified in 1 (B) of this section.

3-501.14 Cooling.

(A) Cooked TIME/TEMPERATURE CONTROL FOR SAFETY FOOD shall be cooled:
(1) Within 2 hours from 57°C (135°F) to 21°C (70°F); Fand
{2) Within a total of 6 hours from 57°C {135°F} to 5°C (41°F) or less. P

(B) TIME/TEMPERATURE CONTROL FOR SAFETY FOOD shall be cooled within 4
hours to 5°C (41°F) or less, if:

{1) Prepared from ingredients at ambient temperature, such as
reconstituted FOODS and canned tuna.”

(2) Cheese curds received as specified in 4 3-202.11 {G), which are
intended to be sold at temperatures of 5°C (41°F) or less. ®

(C) Except as specified in § (D) of this section, a TIME/TEMPERATURE CONTROL
FOR SAFETY FOOD received in compliance with LAWS allowing a temperature
above 5°C {41°F) during shipment from the supplier as specified in 19 3-202.11
(8) and (G), shall be cooled within 4 hours to 5°C (41°F) or less. P

(D) Raw EGGS shall be received as specified under § 3-202.11 {C)and
immediately placed in refrigerated EQUIPMENT that maintains an ambient air
temperature of 5°C {41°F) or less.

3-501.15 Cooling Methods.

(A) Cooling shall be accomplished in accordance with the time and temperature
criteria specified under § 3-501.14 by using one or more of the following
methods based on the type of FOOD being cooled:

(1) Placing the FOOD in shallow pans;

(2) Separating the FOOD into smaller or thinner portions; Pt

(3) Using rapid cooling EQUIPMENT; *f

(4) Stirring the FOOD in a container placed in an ice water bath; f
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(5) Using containers that facilitate heat transfer; Pt
(6) Adding ice as an ingredient; " or

(7) Other effective methods. ™

(B) When placed in cooling or cold holding EQUIPMENT, FOOD containers in
which FOOD is being cooled shall be:

(1) Arranged in the EQUIPMENT to provide maximum heat transfer through
the container walls; and

(2) Loosely covered, or uncovered if protected from overhead contamination
as specified under Subparagraph 3-305.11 (A) (2}, during the cooling period
to facilitate heat transfer from the surface of the FOOD.

3-501.16 Time/Temperature Control for Safety Food, Hot and Cold Holding.

(A) Except during preparation, cooking, or cooling, or when time is used as the
public health controf as specified under § 3-501.19, and except as specified under
19 {B) - (D) of this section, TIM E/TEMPERATURE CONTROL FOR SAFETY FOOD
shall be maintained:

(1) At57°C (135°F) or above, except that roasts cooked to a temperature
and for a time specified in 9 3-401.11 (B) or reheated as specified in ¥
3-403.11 (E} may be held at a temperature of 54°C (130°F) or above; Por

(2) At5°C(41°F)orless.”

(B} EGGS that have not been treated to destroy all viable Saimoneliae shall be
stored in refrigerated EQUIPMENT that maintains an ambient air temperature of
5°C (41°F) or less.

(C) TIME/TEMPERATURE CONTROL FOR SAFETY FOOD in a homogenous liguid
form may be maintained outside of the temperature controf requirements, as
specified under 9 (A} of this section, while contained within specially designed
EQUIPMENT that complies with the design and construction requirements os
specified under 9 4-204.13 (E).
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on—premises 3-501.17 Ready-to-Eat, Time/Temperature Control for Safety Food, Date

preparation Marking.

prepare and
hold.cold (A) Except when PACKAGING FOOD using a REDUCED OXYGEN PACKAGING

method as specified under § 3-502.12, and except as specified in 99 (E}, (F), and
{H) of this section, refrigerated, READY-TO-EAT, TIME/TEMPERATURE CONTROL
FOR SAFETY FOOD prepared and held in a FOOD ESTABLISHMENT for more than
24 hours shall be clearly marked to indicate the date or day by which the FOOD
shall be consumed on the PREMISES, sold, or discarded when held ata
temperature and time combination of 5°C (41°F} or less for a maximum of 7 days.
The day of preparation shall be counted as Day 1. bt

commercially (B) Except as specified in 114 (E) - (H) of this section, refrigerated, READY-TO-EAT,

processed food = TIME/TEMPERATURE CONTROL FOR SAFETY FOOD prepared and PACKAGED by a

open and hold FOOD PROCESSING PLANT shall be clearly marked at the time the original

cold container is opened in a FOOD ESTABLISHMENT and, if the FOOD is held for more
than 24 hours, to indicate the date or day by which the FOOD shall be consumed
on the PREMISES, sold, or discarded, based on the temperature and time
combinations specified in 4 (A) of this section and; Pt

(1) The day the original container is opened in the FOOD ESTABLISHMENT
shall be counted as Day 1; 7 and

(2) The day or date marked by the FOOD ESTABLISHMENT may not exceed a
manufacturer’s use-by date if the manufacturer determined the use-hy date
based on FOOD safety. ™

(C) Arefrigerated, READY-TO-EAT, TIME/TEMPERATURE CONTROL FOR SAFETY
FOOD ingredient or a portion of a refrigerated, READY-TO-EAT,
TIME/TEMPERATURE CONTROL FOR SAFETY FOOD that is subsequently combined
with additional ingredients or portions of FOOD shall retain the date ma rking of
the earliest-prepared or first-prepared ingredient. Pé

(D) A date marking system that meets the criteria stated in 19 (A} and {B) of this
section may include:

(1) Using a method APPROVED by the REGULATORY AUTHORITY for
refrigerated, READY-TO-EAT, TIME/TEMPERATURE CONTROL FOR SAFETY
FOOD that is frequently rewrapped, such as lunchmeat or a roast, or for
which date marking is impractical, such as soft serve mix or milk in a
dispensing machine;
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(2) Marking the date or day of preparation, with a procedure to discard the
FOOD on or before the last date or day by which the FOOD must be consumed
on the premises, sold, or discarded as specified under ¥ (A) of this section;

(3) Marking the date or day the original container is opened in a FOOD
ESTABLISHMENT, with a procedure to discard the FOOD on or before the last
date or day by which the FOOD must be consumed on the premises, sold, or
discarded as specified under 9 (B} of this section; or

(4) Using calendar dates, days of the week, color-coded marks, or other
effective marking methods, provided that the marking system is disclosed to
the REGULATORY AUTHORITY upon request.

(E} Paragraphs (A) and (8) of this section do not apply to individual meal portions
served or rePACKAGED for sale from a bulk container upon @ CONSUMER’S
request.

(F) Paragraphs (A) and (B) of this section do not apply to SHELLSTOCK.

(G) Paragraph (B) of this section does not apply to the following FOODS prepared
and PACKAGED by a FOOD PROCESSING PLANT inspected by a REGULATORY
AUTHORITY:

(1} Deli safads, such as ham salad, seafood salad, chicken salad, EGG salad,
-pasta salad, potato salad, and macaroni salad, manufactured in accordance
with 21 CFR 117 - Current Good Manufacturing Practice, Hazard Analysis, And
Risk-Based Preventive Controls For Human Food;

(2) Hard cheeses containing not more than 39% moisture as defined in 21
CFR 133 - Cheeses and related cheese products, such as cheddar, gruyere,
parmesan and reggiano, and romano,

{3) Semi-soft cheeses containing more than 39% moisture, but not more
than 50% moisture, as defined in 21 CFR 133 Cheeses and related cheese

products, such as blue, edam, gorgonzola, gouda, and monterey jack;

(4) Cultured dairy products as defined in 21 CFR 131 Milk and cream, such as
yogurt, sour cream, and buttermilk; ‘ ‘

(5) Preserved FISH products, such as pickled herring and dried or safted cod,
and other acidified FISH products defined in 21 CFR 114 Acidified foods;

(6) Shelf stable, dry fermented sausages, such as pepperoni and Genoa ; and

{7) Shelf stable salt-cured products such as prosciutto and Parma (ham).
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(H) Paragraphs (A) and (8) of this section do not apply to cheese curds held under
% 3-501.19 (D).

3-501.18 Ready-to—Eat, Time/Temperature Control for Safety Food,
Disposition.

{A) A FOOD specified in 4 3-501.17 (A) or (B} shall be discarded if it:

(1) Exceeds the temperature and time combination specified in 9 3-501.17
(A), except time that the product is frozen;

{2} Is in a container or PACKAGE that does not bear a date or day; " or

(3) Is appropriately marked with a date or day that exceeds a temperature
and time combination as specified in 1 3-501.17 {A). "

(B) Refrigerated, READY-TO-EAT, TIM E/TEMPERATURE CONTROL FOR SAFETY
FOOD prepared in a FOOD ESTABLISHMENT and dispensed through a VENDING
MACHINE with an automatic shutoff control shall be discarded if it exceeds a
temperature and time combination as specified in § 3-501.17 (A). P

3-501.19 Time as a Public Health Control.

(A) Except as specified under ] (E) of this section, if time without temperature

~ control is used as the public health control for a working supply of
TIME/TEMPERATURE CONTROL FOR SAFETY FOOD before cooking, or for
READY-TO-EAT TIME/TEMPERATURE CONTROL FOR SAFETY FOOD that is
displayed or held for sale or service:

(1) Written procedures shall be prepared in advance, maintained in the
FOOD ESTABLISHMENT and made available to the REGULATORY AUTHORITY

upon request that specify: ™

(@) Methods of compliance with Subparagraphs (B){(1) - (4), (C){1) - (5),
or (D){1) - (6) of this section; " and

(b) Methods of compliance with § 3-501.14 for FOOD that is prepared,

cooked, and refrigerated before time is used as a public health control.
Pf

Time - maximum (B} f time without temperature control is used as the public health control up to
up to 4 hours a maximum of 4 hours:
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(1) The FOOD shall have an initial temperature of 5°C {41°F) or less when
removed from cold holding temperature control, or 57°C (135°F) or greater
when removed from hot holding temperature control; ”

(2) The FOOD shall be marked or otherwise identified to indicate the time
that is 4 hours past the point in time when the FOOD is removed from
temperature control; 7

(3) The FOOD shall be cooked and served, served at any temperature if
READY-TO-EAT, or discarded, within 4 hours from the point in time when
the EOOD is removed from temperature control; ?and

{4) The FOOD in unmarked containers or PACKAGES, or marked to exceed a
A-hour limit shall be discarded. ?

Time - maximum (C} If time without temperature control is used as the public health control up to
up to 6 hours a maximum of 6 hours:

{1) The FOOD shall have an initial temperature of 5°C (41°F) or less when
removed from temperature control and the FOOD temperature may not
exceed 21°C (70°F) within a maximum time period of 6 hours; P

{2) The FOQD shall be monitored to ensure the warmest portion of the FOOD
does not exceed 21°C (70°F) during the 6~hour period, unless an ambient air
temperature is maintained that ensures the FOOD does not exceed 21°C
(70°F) during the 6-hour holding period; Pt :

(3) The FOOD shall be marked or otherwise identified to indicate: ™

{a) The time when the FOOD is removed from 5°C (41°F) or less cold
holding temperature control, " and

(b) The time that is 6 hours past the point in time when the FOOD is
removed from cold holding temperature contro}; Pt

(4) The FOOD shall be:
{a). Discarded if the temperature of the FOQD exceeds 21°C {70°F),7 or

(b) Cooked and served, served at any temperature if READY~TO-EAT,
or discarded within a maximum of 6 hours from the point in time when
the FOOD is removed from 5°C (41°F) or less cold holding temperature
control; P and

(5) The FOOD in unmarked containers or PACKAGES, or marked with a time
that exceeds the 6-hour limit shall be discarded.
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Time — Cheese
Curds intended
for the
production of
Cheddar cheese

Specialized
Processing
Methods

(D) If time without temperature control used as the public health control to
display cheese curds intended for the production of Cheddar cheese:

(1)} The cheese curds shall not be held for more than 24 hours from the time
of manufacturing; *

{2) The cheese curds must be manufactured according to LAW; P

{3) The cheese curds must be PACKAGED at a FOOD ESTABLISHMENT or
FOOD PROCESSING PLANT; *f

(4) The cheese curds must be labeled as specified in § 3-602.11 including the
date or the date and time of manufacture; " and

Note: Cheese curds marked only with the date of manufacture must be
discarded by 12:00pm of that date if held at ambient temperature. Cheese
curds marked with the date and time of manufacture may be held up to 24
hour from the date and time of manufacture prior to being discarded if held
at ambient temperature.

(5) The establishment shall maintain records indicating the amount of
product displayed and the amount of product discarded for each day that
cheese curds are displayed at ambient temperature for sale. Pf

{6) Cheese curds in unmarked containers or PACKAGES that exceed the
24-hour fimit, shali be discarded. * '

(E) AFOOD ESTABLISHMENT that serves a HIGHLY SUSCEPTIBLE POPULATION
may not use time as specified under 19 (A) to (D} of this section as the public

health control for raw EGGS and cheese curds intended for the production of
Cheddar cheese.

3-502.11 Variance Requirement.

A FOOD ESTABLISHMENT shall obtain a VARIANCE from the DEPARTMENT as
specified in § 1-104.11 and under § 1-105.12 before: Pt

(A) Smoking FOOD as a method of FOOD preservation rather than as a method
of flavor enhancement;

(B) Curing FOOD; ™
(C) Using FOOD ADDITIVES or adding components such as vinegar: ™

{1) As a method of FOOD preservation rather than as a method of flavor
enhancement, ™ or
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Clostridium
botulinum and
Listeria
monocytogenes
Controls

(2) To render a FOOD so that it is not TIME/TEMPERATURE CONTROL FOR
SAFETY FOOD; ™

(D) PACKAGING TIME/TEMPERATURE CONTROL FOR SAFETY FOOD using a
REDUCED OXYGEN PACKAGING method except where the growth of and toxin
formation by Clostridium botulinum and the growth of Listeria monocytogenes
are controlled as specified under § 3-502.12 ; B

(E) Operating a MOLLUSCAN SHELLFISH life-support system display tank used to
store or display shellfish that are offered for human consumption; t

(F) Custom processing animals that are for personal use as FOOD and not for
sale or service in a FOOD ESTABLISHMENT; *f

(G) Preparing FOOD by another method that is determined by the DEPARTMENT
to require a VARIANCE; " or

(H) Sprouting seeds or beans. ™

{1} The slaughter and evisceration of FISH, other than MOLLUSCAN SHELLFISH. ™

3-502.12 Reduced Oxygen Packaging Without a Variance, Criteria.

(A) Except for a FOOD ESTABLISHMENT that obtains a VARIANCE as specified
under § 3-502.11, a FOOD ESTABLISHMENT that PACKAGES TIME/TEMPERATURE
CONTROL FOR SAFETY FOOD using a REDUCED OXYGEN PACKAGING method shall
control the growth and toxin formation of Clostridium botulinum and the growth
of Listeria monocytogenes.®

(B} Except as specified under 1 (F} of this section, a FOOD ESTABLISHMENT that
PACKAGES TIME/TEMPERATURE CONTROL FOR SAFETY FOOD using a

REDUCED OXYGEN PACKAGING method shall implement a HACCP PLAN that
contains the information specified by the DEPARTMENT under §§ 1-106.11

and 1-106.12 and that: ™

(1) identifies the FOOD to be PACKAGED; ™

(2) Except as specified under 911 (C} - (E) of this section, requires that the
PACKAGED FOOD shall be maintained at 5°C (41°F) or less and meet at least
one of the following criteria: ™

(a) Hasa Ay of0.910r less, ™
(b) Hasa pH of 4.6 or less,

{c) Isa MEAT or POULTRY product cured at a FOOD PROCESSING
PLANT regulated by the USDA or DEPARTMENT using substances
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specified in 9 CFR 424.21, Use of food ingredients and sources of
radiation, and is received in an intact PACKAGE, Pfor

(d) Isa FOOD with a high level of competing organisms such as raw
MEAT, raw POULTRY, or raw vegetables; ™

(3) Describes how the PACKAGE shall be prominently and conspicuously
labeled on the principal display panel in bold type on a contrasting
background, with instructions to: ™

(a) Maintain the FOOD at 5°C {41°F) or below, " and
(b) Discard the FOOD if within 30 calendar days of its PACKAGING ifitis
not served for on—-PREMISES consumption, or consumed if served or

sold for off-PREMISES consumption; ™

(4) Limits the refrigerated shelf life to no more than 30 calendar days from
PACKAGING to consumption, except the time the product is maintained
frozen, or the original manufacturer’s “sell by” or “use by” date, whichever
occurs first; ©

(5) Includes operational procedures that:

{a) Prohibit contacting READY-TO-EAT FOOD with bare hands as
specified under 9 3-301.11 (B), *

(b) identify a designated work area and the method by which: t

(i) Physical barriers or methods of separation of raw FOODS and
READY-TO- EAT FOODS minimize cross contamination, " and

(i) Access to the processing EQUIPMENT is limited to responsible
trained personnel familiar with the potential HAZARDS of the

operation, 7 and

(c) Delineate cleaning and SANITIZATION procedures for
FOOD-CONTACT SURFACES; " and

(6} Describes the training program that ensures that the individual
responsible for the REDUCED OXYGEN PACKAGING operation understands
the: P

{a) Concepts required for a safe operation, pf

(b) EQUIPMENT and facilities, ™ and

{c) Procedures specified under Subparagraph (B} (5) of this section and
1 1-106.12. "
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Fish

Cook-Chill or
Sous Vide

{7) Is provided to the DEPARTMENT prior to implementation as specified
under 79 1-106.11 and 1-106.13.

(C) Except for FISH that is frozen before, during, and after PACKAGING, a FOOD
ESTABLISHMENT may not PACKAGE FISH using a REDUCED OXYGEN PACKAGING
method. *

{D) Except as specified under 1 {C) and 1 {F) of this section, a FOOD
ESTABLISHMENT that PACKAGES TIME/TEMPERATURE CONTROL FOR SAFETY
FOOD using a cook~chill or sous vide process shall:

{1) Provide to the DEPARTMENT prior to implementation, a HACCP PLAN that
contains the information as specified by the DEPARTMENT under §§ 1-106.11
and 1-106.12; ™

(2} Ensure the FOOD is:

(a) Prepared and consumed on the PREMISES, or prepared and
consumed off the PREMISES but within the same business entity with no
distribution or sale of the PACKAGED product to another business entity
or the CONSUMER, *f

(b) Cooked to heat ali parts of the FOOD to a temperature and for a
time as specified under §§ 3-401.11 (A}, (B), and (C), "

(c) Protected from contamination before and after cooking as specified
under Parts 3-3 and 3-4, °

(d) Placed in a PACKAGE with an oxygen barrier and sealed before
cooking, or placed in a PACKAGE and sealed immediately after cooking
and before reaching a temperature below 57°C (135°F), P

(e) Cooled to 5°C (41°F) in the sealed PACKAGE or bag as specified
under § 3-501.14 and: °

(i) .Cooled to 1°C (34°F) within 48 hours of reaching 5°C {41°F) and
held at that temperature until consumed or discarded within 30

days after the date of PACKAGING; *

(ii) Held at 5°C (41°F) or less for no more than 7 days, at which
time the FOOD must be consumed or discarded; * or

(ifi} Held frozen with no shelf life restriction while frozen until
consumed or used. °
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(f) Held in a refrigeration unit that is equipped with an electronic
system that continuously monitors time and temperature and is visually
examined for proper operation twice daily, Pt

(g) If transported off-site to a satellite location of the same business
entity, equipped with verifiable electronic monitoring devices to ensure
that times and temperatures are monitored during transportation, Pf
and

(h) Labeled with the product name and the date PACKAGED; P and

(3) Maintain the records required to confirm that cooling and cold holding
refrigeration time/temperature parameters are required as part of the
HACCP PLAN and:

(a) Make such records available to the REGULATORY AUTHORITY upon
request, "fand

{b} Hold such records for at least 6 months; P and

(4) Implement written operational procedures as specified under
Subparagraph (B)(5) of this section and a training program as specified under
Subparagraph (B){6) of this section. ™

Cheese _ (E} Except as specified under ¥ (F) of this section, a FOOD ESTABLISHMENT that
PACKAGES cheese using a REDUCED OXYGEN PACKAGING method shall:

{1) Limit the cheeses PACKAGED to those that are commercially
manufactured in a FOOD PROCESSING PLANT with no ingredients added in
the FOOD ESTABLISHMENT and that meet the Standards of Identity as
specified in 21 CFR 133.150 — Hard cheeses, 21 CFR 133.169 — Pasteurized
process cheese or 21 CFR 133.187 — Semisoft cheeses; P

{2) Have a HACCP PLAN that contains the information specified by the
DEPARTMENT under § 1-106.12 and as specified under 1 {B}{1), {B)}{3)(a),
{B)(5), and (B){(6) of this section; *

(3) Labels the PACKAGE on the principal display panel with a “use by” date
that does not exceed 30 days from its PACKAGING or the original
manufacturer’s “sell by” or “use by” date, whichever occurs first; Pfand

{4) Discards the REDUCED OXYGEN PACKAGED cheese if it is not sold for

off~PREMISES consumption or consumed within 30 calendar days of its
PACKAGING. ™
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(F) A HACCP PLAN is not required when a FOOD ESTABLISHMENT uses o
REDUCED OXYGEN PACKAGING method to PACKAGE TIME/TEMPERATURE
CONTROL FOR SAFETY FOOD that is always:

(1) Labeled with the production time and date,

(2) Held at 5°C {41°F) or less during refrigerated storage, and

{3) Removed from its PACKAGE in the FOOD ESTABLISHMENT within 48 hours
after PACKAGING.

3-6 EOOD IDENTITY, PRESENTATION, AND ON-PREMISES LABELING

Subparts
3-601 Accurate Representation
3-602 Labeling
3-603 Consumer Advisory
Accurate 3-601.11 Standards of ldentity.
Representation

PACKAGED FOOD shall comply with standard of identity requirements in 21 CFR
131 to 169 and 9 CFR 319 Definitions and standards of identity or composition,
and the general requirements in 21 CFR 130 - Food Standards: General and 9 CFR
319 Subpart A - General.

3-601.12 Honestly Presented.

(A) FOOQD shall be offered for human consumption in a way that does not
mislead or misinform the CONSUMER.

(B) FOOD or COLOR ADDITIVES, colored overwraps, of lights may not be used to
misrepresent the true appearance, color, or quality of a FOOD.

Labeling 3-602.11 Food Labels.
(A) FOOD PACKAGED in a FOOD ESTABLISHMENT, shall be labeled as specified in
LAW, including 21 CFR 101 - Food labeling, and 9 CFR 317 Labeling, marking
devices, and containers.

(B) Label information shali include:

(1) The common name of the FOOD, or absent a common name, an
adequately descriptive identity statement;

(2) if made from two or more ingredients, a list of ingredients and
subingredients in descending order of predominance by weight, including a
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declaration of artificial colors, artificial flavors and chemical preservatives, if
contained in the FOOD;

(3) An accurate declaration of the net quantity of contents;

(4) The name and place of business of the manufacturer, packer, or
distributor; and

(5) The name of the FOOD source for each MAIOR FOOD ALLERGEN
contained in the FOOD unless the FOOD source is already part of the
common or usual name of the respective ingredient.

(6) Except as exempted in the Federal Food, Drug, and Cosmetic Act § 403 (q)
{3) - (5), nutrition labeling as specified in 21 CFR 101 - Food Labeling and 9
CFR 317 Subpart B Nutrition Labeling.

(7) For any salmonid FISH containing canthaxanthin or astaxanthinas a
COLOR ADDITIVE, the labeling of the bulk FISH container, including a list of
ingredients, displayed on the retail container or by other written means, such
as a counter card, that discloses the use of canthaxanthin or astaxanthin.

(C) Bulk FOOD that is available for CONSUMER self-dispensing shall be
prominently labeled with the following information in pliain view of the

CONSUMER:

(1) The manufacturer’s or processor’s label that was provided with the
FOOD; or

(2) A card, sign, or other method of notification that includes the information
specified under Subparagraphs (B)(1), (2), and (5) of this section.

{D) Bulk, unPACKAGED FOODS such as bakery products and unPACKAGED FOODS
that are portioned to CONSUMER specification need not be labeled if:

(1) A health, nutrient content, or other claim is not made; and

(2) There are no state or local LAWS requiring labeling.

(3) The FOOD is manufactured or prepared on the PREMISES of the FOOD
ESTABLISHMENT or at another FOOD ESTABLISHMENT or a FOOD
BROCESSING PLANT that is owned by the same PERSON and is regulated by
the FOOD regulatory agency that has jurisdiction.

3-602.12 Other Forms of Information.

{A) 'frequired by LAW, CONSUMER warnings shall be provided.
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(B) FOOD ESTABLISHMENT or manufacturers’ dating information on FOODS may
not be concealed or altered.

- Consumer 3-603.11 Consumption of Animal Foods that are Raw, Undercooked, or Not
Advisory Otherwise Processed to Eliminate Pathogens.

(A) Except as specified in 11 3-401.11 (C) and Subparagraph 3-401.11 (D){4) and
under 9 3-801.11 {C), if an animal FOOD such as beef, EGGS, FiSH, lamb, pork,
POULTRY, shellfish, or any other FOOD item allowed by LAW that is served or sold
raw, undercooked, or without otherwise being PROCESSED to eliminate
pathogens, either in READY-TO-EAT form or as an ingredient in another
READY-TO-EAT FOOD, the LICENSE HOLDER shall inform CONSUMERS of the
significantly increased RISK of consuming such FOODS by way of a DISCLOSURE
and REMINDER, as specified in 14 {B) and (C) of this section, using brochures, deli
case or menu advisories, label statements, table tents, placards, or other effective
written means. ™

(B) DISCLOSURE shall include:

(1) A description of the animal-derived FOODS, such as “oysters on the half
shell {raw oysters),” and “raw-EGG Caesar salad,” and “hamburgers (can be
cooked to order);” P or

(2) identification of the animal-derived FOODS by asterisking them to a
footnote that states that the items are served raw or undercooked, or
contain {or may contain) raw or undercooked ingredients. P

(C} REMINDER shall include asterisking the animal-derived FOODS requiring
DISCLOSURE to a footnote that states:

(1) Regarding the safety of these items, written information is available upon
request; ™

(2) Whether dining out or preparing FOOD at home, consuming raw or
undercooked MEATS, POULTRY, seafood, shellfish, or EGGS may increase
your RISK of foodborne illness; ™ or

(3) Whether dining out or preparing FOOD at home, consuming raw or
undercooked MEATS, POULTRY, seafood, shelifish, or EGGS may increase
your RISK of foodborne iliness, especially if you have certain medical
conditions. *f

3-7 CONTAMINATED FOOD

Subparts
3-701 Disposition
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Disposition 3-701.11 Discarding or Reconditioning Unsafe, Adulterated, or Contaminated
Food.

(A) FOOD that is unsafe, ADULTERATED, or not honestly presented as specified
under § 3-101.11 shall be discarded or reconditioned according to an APPROVED
procedure.

{B) FOOD that is not from an APPROVED source as specified under §§ 3-201.11 -
3-201.17 shali be discarded.

{C) READY-TO-EAT FOQOD that may have been contaminated by an EMPLOYEE
who has been RESTRICTED or EXCLUDED as specified under § 2-201.12 shall be

discarded.
P

(D} FOOD thatis contaminated by FOOD EMPLOYEES, CONSUMERS, or other
PERSONS through contact with their hands, bodily discharges, such as nasal or
oral discharges, or other means shall be discarded. P

3-8 SPECIAL REQUIREMENTS FOR HIGHLY SUSCEPTIBLE POPULATIONS

Subparts
3-801 Additiona! Safeguards
Additional - 3-801.11 Pasteurized Foods, Prohibited Re-—Service, and Prohibited
Safeguards Food.

in a FOOD ESTABLISHMENT that serves a HIGHLY SUSCEPTIBLE POPULATION:
(A) The following criteria apply to JUICE:

{1) For the purposes of this paragraph only, children who are age 9 or less
and receive FOOD in a school, day care setting, or similar facility that
provides custodial care are included as HIGHLY SUSCEPTIBLE POPULATIONS;

{2) PrePACKAGED JUICE or a prePACKAGED BEVERAGE containing JUICE, that
bears a warning label as specified in 21 CFR 101.17 (g) Food labeling,
warning, notice, and safe handling statements, JUICES that have not been
specifically PROCESSED to prevent, reduce, or eliminate the presence of
pathogens, or a PACKAGED JUICE or BEVERAGE containing JUICE, that bears a
warning label as specified under 4 3-4